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Foreword

During the past fifteen years, the labour market has undergone major changes. The
rise of flexible labour has proven unstoppable. The permanent employment con-
tract as the standard option for work has been overtaken by a wide range of contract
forms, which sometimes fit in with classic labour law and sometimes do not. Quite
a lot of part-time work, a great deal of temporary agency work, many secondments
and payroll workers, a vast number of self-employed workers - some with real, other
with false self-employment status — have entered the labour market. The proportion
of people in the Dutch labour market that have permanent employment contracts
has been reduced to approximately 60% and is still declining. About 25 years ago, that
proportion still amounted to 85%.

This trend is certainly not unique to the Netherlands. It is equally evident in other
European countries, and in other parts of the world. “The non-standard has become
standard. It was in this way that the Director-General van de 1Lo summarised the
trend some years ago. By then, the 1Lo had several studies carried out on the phe-
nomenon of the flexibilisation of the labour market.

Fred van Haasteren’s study relates to those studies. He focuses on Conven-
tion 181, which the 1L0 established in 1997 with respect to temporary agency work.
This convention was not plucked out of a hat. It had a long and intensive history,
which has been described graphically in this book. As a subject of negotiations with
trade unions, temporary agency work has long been ‘tainted’ They felt that labour is
not a commodity and that no one should make a living out of facilitating the labour
market. Only the government should be allowed to act there, they believed.

This point of view was untenable in a period of deregulation, privatisation, de-
collectivisation, individualisation and, particularly, globalisation. And thus, a con-
vention was realised after all, supported by the trade unions.

This study, which was defended successfully at Leiden University as a doctoral PhD
thesis, reviews the impact of this convention during the past two decades. Has the
convention had an effect, and was this the effect that had been intended?



Foreword

However, the book also extends its scope in other directions, posing several highly
relevant questions relating to the future of the labour market and its regulation in the
Netherlands, in Europe and globally.

In various regions of the world, the labour market has long been at the top of
the political priority lists. Likewise, it has ranked high on the 1L0’s priority list. Since
this organisation is strongly committed to Decent Work, and since this concept now
forms part of the uN’s Sustainable Development Goals 2030, there is a great deal of
work to be done in the international context.

Fred van Haasteren’s study can play an important role in the further develop-
ment of thinking about and policy-making on Decent Work in connection with flex-
ible labour and its regulation, both internationally and nationally. That is why it is
important that this study is not only available in Dutch, but also in English, so that
many interested parties and stakeholders can consult it.

Paul E van der Heijden
Professor International Labour Law Leiden University

June 2017
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Preface

In 1973, I received my law degree from Leiden University. As I had written my Mas-
ter’s dissertation about private employment agencies, I was presented with the oppor-
tunity to participate in the Arbeid a la carte' study, which I conducted together with
my colleague Martin van Overeem at the Stichting Maatschappij en Onderneming
(smo, Society and Enterprise Foundation). This publication turned out to be an im-
portant stepping-stone towards a lengthy career in the private employment sector.

During my student years, I had already worked at a private employment agency
as what is now called an ‘intermediary’. Thanks to my dissertation and the Arbeid a
la carte study, I embarked on a fascinating and long career, the main part of which I
spent working at Randstad. When I started there in 1982, Randstad had approximately
300 staff and employed 4,000 temporary workers daily. Before long, Randstad had
expanded across the globe. In 2012 it had branches in over forty countries. By the
time I retired in 2012, numbers had increased to approximately 30,000 permanent
staff and exceeded more than 600,000 temporary workers per day. At Randstad, my
main occupation was to give shape and substance to social policy, with regard to both
temporary workers and our ‘own’ staff members.

Many years later, the need arose to make a scientific inventorisation on the de-
velopment of the social domain with respect to temporary agency work. I regard
the creation of Convention 181 as 1ILO’s main international achievement. This study
mainly focuses on the history and subsequent evaluation of the convention. From
Arbeid a la carte to Decent Flexibility is a road paved with questions and challenges but
ultimately, with definite solutions. It will become clear that this study bears the mark of
my excessive involvement with temporary work agencies. Nevertheless,  hope that my
scientific detachment has managed to bring about sufficient neutrality and objectivity.

Firstly, I would like to thank colleagues Frits Goldschmeding and Frits Drost for de-
ciding to hire me as Chief Personnel Officer in 1982. This decision resulted in an
interesting and multifaceted career with many challenges. Likewise, I wish to thank
Sieto de Leeuw and Annemarie Muntz as well as other colleagues, including Ben
Noteboom and Fred Farber, who in many ways assisted in developing the regulatory
framework with regard to temporary agency work.

1 Van Haasteren & Van Overeem (1976). The title translates as ‘Tailor-made labour’.
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Preface

I am deeply indebted to all staff at vNo-Ncw, viz. Niek-Jan van Kesteren, Ton Huntjes,
Chiel Renique and Loes van Embden-Andres, for including me in employers’” dele-
gations at annual 1LO conferences on numerous occasions. This proved an invaluable
source of inspiration for the creation of this thesis.

Of course, I thank my scientific mentor Paul van der Heijden, who constantly
encouraged me and helped me stay on course by periodically supervising my pro-
gress and for providing the required scientific support. I thank the members of the
thesis committee, viz. Guus Heerma van Voss, Nico Schrijver, Klara Boonstra and
Ferd Grapperhaus, who allowed me to defend my thesis so soon after its completion,
following a thorough examination of the final version. I also thank Gijs van Wezen-
beek, who was of tremendous assistance to me when I wrote the chapter about 1Fas.

Last but most certainly not least, I would like to thank my wife Fia who turned
everything I wrote into a readable typewritten document, which Frits Fritschy, to
whom I also owe my thanks, could then convert into a printer’s proof. If I mention
that there were ten consecutive versions before the final manuscript could be pro-
duced, you will appreciate the full extent of my gratitude.

Our national football hero-turned-philosopher Johan Cruyff once postulated
that ‘when you've been married for so many years, your back is covered. I was often
reminded of this quotation when I saw everything that Fia did on my behalf. Her
support has been invaluable.

Fred van Haasteren, July 2016

This study was originally written in Dutch. The proposal to have it translated into
English came from within the circle of the supervisory committee. Guus Heerma
van Voss in particular considered it important that the study would become widely
accessible through an English-language version. My supervisor, Paul van der Heijden,
rightly argues in his foreword that this study can play an important role in the further
development of thinking about and policy making on Decent Work in connection
with flexible work and its regulation, both internationally and nationally.

Thanks to funding by the Goldschmeding Foundation, Adecco, Randstad and
the Dutch Labour Standards Foundation, sNa, this has become financially feasible,
for which I am immensely grateful. I also want to express my thanks and appreciation
to Josee Koning for her translation, and Frits Fritschy, acting as the unsurpassed
editor-in-chief, who in the time available have buried themselves in the subject mat-
ter to such an extent that a sound translation could be produced. Finally, I would like
to thank Kluwer Law International for their willingness to publish this study inter-
nationally, and their publisher Suzanne Leppen for all her efforts.

Fred van Haasteren, July 2017
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ATW
AWV

AWB
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AWVN
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BCG
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BGL

BIAC
BW
BWI
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CBI

Algemene Bond Uitzendondernemingen (‘federation of private employment
agencies’) (Netherlands)

Algemene Centrale der Liberale Vakverbonden van Belgié /Fédération Générale
du Travail de Belgique (‘general federation of Belgian labour’)

Algemeen Christelijk Vakverbond/Centrale Générale des Syndicats Libéraux de
Belgique (‘general federation of liberal trade unions’) (Belgium)

Bureau des Activités pour les Travailleurs/ Bureau of Workers’ Activities

Algemeen Christelijk Vakverbond/Confédération des Syndicats Chrétiens
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XX

Centraal Bureau voor de Statistiek (‘Statistics Netherlands’)

Centraal College van Deskundigen (‘central college of experts’) (Netherlands)
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Christen Democratisch Appel (‘christian democratic appeal, Dutch political
party)
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Education International
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EMS
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ETUC

EU
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Euro-FIET
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FEDETT
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European Metalworkers’ Federation

European Monetary System

Employment Protection Legislation

European Social Fund

European Social Charter

European Trade Union Confederation

European Union

European Union Labour Force Survey

International Federation of Commercial, Clerical, Professional and Technical
Employees (Organisation Régionale Européenne de la Fédération Internationale
des Employés, Techniciens et Cadres)

European Workers Conditions Survey
Federacién Espafiola de Empresas de Trabajo Temporal

Federatie Nederlandse Vakbeweging (‘federation of trade unions in the Nether-
lands’)

Forces Ouvriéres

Finnish Seaman’s Union

General Assembly (United Nations)

General Agreement on Tariffs and Trade

Global Dialogue Forum

Global Dialogue Forum Private Services Sectors

Gross Domestic Product

Gross National Product

Global Reporting Initiative

Global Union Federation

Grondwet (‘constitution of the kingdom of the Netherlands’)
1. Human Resource

2. Supreme Court of the Netherlands

International Association of Machinists & Aerospace Workers
Inkomstenbelasting (‘income tax’) (Netherlands)

Interdepartementaal Beleidsonderzoek (‘interministerial policy research’)
(Netherlands)

International Chamber of Commerce
International Covenant on Civil and Political Rights

International Federation of Chemical, Energy, Mine and General Workers’
Unions

International Convention on the Elimination of all forms of Racial Discrimination
International Covenant on Economic, Social and Cultural Rights

International Confederation of Free Trade Unions

International Conference of Labour Statisticians

International Convention on the Rights of Migrant Workers and their families

XXI



Abbreviations

ICS
IFA
IFCTU
IF)
IFTU
1GZ
ILC
ILO
IMEC
IMF

INEM
I0E
1SCO88
ISF
ISIC
ISNTUC
ISO

IT AMU

ITF
ITS
ITGLWF
ITUC
IUF

IWMA
JAR
JASSA
LBV

LFPR
LLL
LTO

MCCG

MHP

MNE
Ms
NAP

XXII

International Chamber of Shipping

International Framework Agreement

International Federation of Christian Trade Unions
International Federation of Journalists

International Federation of Trade Unions
Interessengemeinschaft Zeitarbeit

International Labour Conference

International Labour Organization

International Maritime Employers Committee

1. International Monetary Fund

2. International Metalworkers’ Federation

Instituto Nacional de Empleo

International Organisation of Employers

International Standard Classification of Occupations 1988
Indian Staffing Federation

International Standard Industrial Classification
International Secretariat of National Trade Union Centers
International Organization for Standardization

Interventieteam Aanpak Malafide Uitzendbureaus (‘intervention team addressing
employmentagency fraud’) (Netherlands)

International Transport Workers’ Federation

International Trade Secretariat

International Textiles Garment and Leather Workers’ Federation
International Trade Union Confederation

International Union of Food, Agricultural, Hotel, Restaurant, Catering, Tobacco
and Allied Workers’ Associations

International Workmen’s Association
Jurisprudentie Arbeidsrecht (‘employment case law’) (Netherlands)
Japan Staffing Services Association

Landelijke Belangenvereniging (‘national association’ (an independent Dutch
trade union))

Labor Force Participation Rate
Lifelong Learning

Land- en Tuinbouworganisatie (‘agriculture and horticulture organisation’)
(Netherlands)

Monitoring Commissie Corporate Governance (‘corporate governance code
monitoring committee’) (Netherlands)

vakcentrale voor Middengroepen en Hoger Personeel (‘trade union federation
for intermediate and higher employees’) (Netherlands)

Multinational Enterprise
Member State(s)
National Action Programme



Abbreviations

NBBU

NCP
NEI
NEN
NGO
NJ
NLRB
NRP
NSFE
NUMSA
0AS
0ECD
OHCHR
o)

omc
OR
OSH
PPP
PreA
PSI
PvdA
RBDHA
REA

REC
RILU
RMG
RPO
RVA
SATAWU
SEO

SER

SFT
SMES
SMU

SNA

Nederlandse Bond van Bemiddelings- en Uitzendondernemingen (‘Dutch as-
sociation of intermediary organizations and temporary employment agencies’)
(Netherlands)

National Contact Point for the oeEcD guidelines for multinational enterprises
Nederlands Economisch Instituut (‘Dutch Economical Institute’)
NEderlandse Norm (‘Dutch standard’)

Non-Governmental Organisation

Nederlandse Jurisprudentie (‘Dutch case law’)

National Labor Relations Board

National Reform Programme

Non-Standard Forms of Employment

National Union of Metal Workers of South Africa

Organization of American States

Organisation for Economic Cooperation and Development

Office of the United Nations High Commissioner for Human Rights
Official Journal of the European Union

Open Method of Coordination

Onderrnemingsraad (‘works council’) (Netherlands)
Occupational Safety and Health

Purchasing Power Parity

Private Employment Agencies

Public Services International

Partij van de Arbeid (‘labour party’) (Netherlands)

Rechtbank Den Haag (‘district court of The Hague’) (Netherlands)

Wet op de (Re)integratie Arbeidsgehandicapten (‘disability (reintegration) act’)
(Netherlands)

Recruitment and Employment Confederation

Red International of Labour Unions

Ready-Made Garments

Recruitment Process Outsourcing

Raad voor Accreditatie (‘Dutch accreditation council’) (Netherlands)
South African Transport and Allied Workers Union

Stichting voor Economisch Onderzoek (‘seo Amsterdam economics’) (Nether-
lands)

1. Sociaaleconomische Raad (‘social and economic council of the Netherlands’)
2. Standard Employment Relation

Stichting Financiéle Toetsing (‘financial safeguard foundation’) (Netherlands)
Small and Medium-sized Enterprises

Stichting Meldingsbureau Uitzendbranche (‘temporary employment agencies
notification office’) (Netherlands)

Stichting Normering Arbeid (‘Dutch Labour Standards Foundation’) (Nether-
lands)

XXIII



Abbreviations

SNCU

SP

SSR
STAR/StvdA
Sth.

svr

SWD

SZW

TAW
TBL
TCA
TCB
TEU
TFEU
TK
TNO

TuC
Tiimtis
TWA
ucm
UDHR
UEAPME

UGT
Ul

UN
UNCAT

UNCHR
UNGC
UNICE
Unie BLHP

UNI-Europe
UNIZO

uwyv

VAR/WUO

XXIV

Stichting Naleving cAo voor Uitzendkrachten (‘foundation for compliance with
the collective labour agreement (cLA) for temporary agency workers’) (Nether-
lands)

1. Social Partners

2. Socialistische Partij (‘socialist party’) (Netherlands)

Soviet Socialist Republic

Stichting van de Arbeid (‘Dutch labour foundation’) (Netherlands)
Staatsblad (‘bulletin of acts & decrees’) (Netherlands)

Sociale Verzekeringsraad (‘social insurance council’) (Netherlands)
Staff Working Document (European Commission)

Sociale Zaken en Werkgelegenheid (‘ministry of social affairs and employment’)
(Netherlands)

Temporary Agency Work

Triple Bottom Line

Transnational Company Agreement

Transnational Collective Bargaining

Treaty on European Union

Treaty on the Functioning of the European Union

Tweede Kamer (‘lower house of the parliament of the Netherlands’)

Nederlandse Organisatie voor toegepast natuurwetenschappelijk onderzoek
(‘Netherlands organization for applied scientific research’)

Trades Union Congress

Tiirkiye Motorlu Tasit Iscileri (Turkish trade union)
Temporal Work Agency

Union des Classes Moyennes

Universal Declaration of Human Rights

Union Européenne de I’Artisanat et des Petites et Moyennes Enterprises
(‘European association of craft, small and medium-sized enterprises’)

Unién General de Trabajadores
Unemployment Insurance
United Nations

United Nations Convention Against Torture and other forms of cruel, inhuman
and degrading treatment

United Nations Commission on Human Rights
United Nations Global Compact
Union of Industrial and Employers’ Confederations of Europe

Unie van Beambten, Leidinggevend en Hoger Personeel (‘union of civil servants,
managing and higher staff’) (Netherlands)

Union Network International Europe

Unie van Zelfstandige Ondernemers (‘organisation for self-employed entre-
preneurs’) (Brussels and Flanders)

Uitvoeringsinstituut Werknemersverzekeringen (‘Dutch institute for employee
benefit schemes’)

Verklaring Arbeidsrelatie Winst Uit Onderneming (‘declaration of independent
contractor status’) (Netherlands)



Abbreviations

VAT
VBO/FEB

VNO/NCW

voc
VVD

Waadi Act
WAGA Act
WagwEeu
WAO

WAV
WAZ

WBP

wCL
WEC
Wet Avv

Wet BIBOB

Wet LB
Wet REA

WFTU
WIA

WML

WOR
WPEAC

WPNR
WPR
WRR

WTO
wWw
zw
2zp

Value-Added Tax

Verbond van Belgische Ondernemingen/Fédération des Entreprises de Belgique
(‘federation of entreprises in Belgium’)

Verbond van Nederlandse Ondernemingen/Nederlands Christelijk Werkgevers-
verbond (‘confederation of Netherlands industry and employers’)

Verenigde Oost-Indische Compagnie (‘Dutch East India Company’)

Volkspartij voor Vrijheid en Democratie (‘people’s party for freedom and
democracy’) (Netherlands)

Wet arbeidsallocatie door intermediairs (‘posting of workers by intermediaries
act’) (Netherlands)

Wet arbeidsvoorwaarden grensoverschrijdende arbeid (‘terms of employment
(cross-border work) act’) (Netherlands)

Wet Arbeidsvoorwaarden gedetacheerde werknemers in de eu (‘terms of em-
ployment posted workers in the Eu act’) (Netherlands)

Wet op de arbeidsongeschiktheidsverzekering (‘disablement benefits act’)
(Netherlands)

Wet arbeid vreemdelingen (‘labour act for aliens’) (Netherlands)

Wet arbeidsongeschiktheidsverzekering zelfstandigen (‘invalidity insurance
(self-employed persons) act’) (Netherlands)

Wet bescherming persoonsgegevens (‘personal data protection act’) (Nether-
lands)

World Conference of Labour
World Employment Confederation (formerly known as CIETT)

Wet op het algemeen verbindend en het onverbindend verklaren van bepalingen
van collectieve arbeidsovereenkomsten (‘collective agreements (declaration of
universally applicable and non-applicable status) act’) (Netherlands)

Wet Bevordering Integriteitsbeoordelingen door het Openbaar Bestuur (‘public
administration probity screening act’ (B1BoB Act) (Netherlands)

Wet op de loonbelasting (wages tax act’) (Netherlands)

Wet op de (re)integratie arbeidsgehandicapten (‘disability (reintegration) act’)
(Netherlands)

World Federation of Trade Unions

Wet werk en inkomen naar arbeidsvermogen (‘law on work and income in
accordance with capacity for work’) (Netherlands)

Wet minimumloon en minimumvakantiebijslag (‘minimum wage and minimum
holiday allowance act’) (Netherlands)

Wet op de ondernemingsraden (‘works councils act’) (Netherlands)

Workshop to promote ratification of the Private Employment Agencies Conven-
tion

Wage Penalty For Non-Regular Workers

Wage Premium For Regular Workers

Wetenschappelijke Raad voor het Regeringsbeleid (‘Netherlands scientific
council for government policy’)

World Trade Organization

Werkloosheidswet (‘unemployment benefits act’) (Netherlands)
Ziektewet (‘sickness benefits act’) (Netherlands)

zelfstandige zonder personeel (‘self-employed person’) (Netherlands)

XXV






CHAPTER 1

Introduction

1.1 SUPPLY AND DEMAND

This study focuses on the development and adherent complications regarding the
regulatory framework for temporary agency work. Specific attention is due to the
role that 1LO convention 181 plays in this respect. In 1997, this convention caused a
major turnabout in the global attitude towards temporary agency work. Two decades
later, it is important to examine how much store we should set by this prominent
convention.

Temporary agency work is characterised by a tripartite relationship. Usually, the
jobseeker registers at a temporary employment agency, which then sets out to find
him or her a job. As soon as an assignment has been found, the private employment
agency hires the jobseeker and assigns him or her to a commissioning client, also
known as a user company. Thus, the temporary employment agency plays an inter-
mediary role in the process of matching supply and demand in the labour market.

There are various ways to align supply and demand.! This ranges from tapping
private contacts for assignments and candidates, to involving anonymous intermedi-
aries who bridge the gap between supply and demand. Historically, several approaches
can be distinguished.

Without claiming to be exhaustive, we might refer to Molenaar.” He states that, ac-
cording to records dating back to the time of Hammurabi (+ 1700 Bc), the First
Babylonian Dynasty both hired labourers on the basis of agarum agreements and,
for harvesting, worked with so-called service provision agreements, on the basis of
a Subanti form: harvest workers would join an organisation in which the overseer
assigned his subordinates to sites according to existing needs. This made the overseer

1 Lucassen (2000), p. 43 ff
2 Molenaar (1953), p. 8.



Chapter 1: Introduction

a distant precursor of the labour subcontractor. Thus, Babylonian employment rela-
tions could be bipartite, using the agarum agreement, or tripartite, using the subanti
form. This brings to mind the tripartite relationship of the temporary employment
agency in current labour law.

In 13th-century France, private forms of labour intermediation occurred in the ‘Rue
des commandaresses, where women (recommandaresses) ‘placed’ girls as domestic
servants.’

In 17th-century Paris, both private individuals and institutions engaged in labour
market allocation in the form of the ‘bureaux d’adresses’ The focus was on professions
outside the guild system, for instance in domestic services, trade and hospitality.*
The Livre commande des adresses the Paris pour 1692 lists, among others, mediation
bureaus and labour exchanges for the hiring-in and hiring-out of workers.

Van Bekkum points out the rich diversity of intermediaries organising the labour
allocation to match the specific needs of the various labour market segments. Thus,
the Dutch East India Company employed sailors who were signed on by so-called
‘crimps’. He also points out the role of innkeepers and landlords who supplied labour
mediation services as a sideline. In project labour, an intermediary matched the sup-
ply and demand of seasonal and peak labour in agriculture, land development and
shipbuilding, setting and paying wages. Apart from that, he also organised super-
vision by labour contractors, pit bosses, seasonal work overseers, foremen, et cetera.

Historically, the guilds® had professionally engaged not only in training and edu-
cating young talents, but also in matching supply and demand. Following the ban on
guilds in nineteenth-century France, a so-called compagnonnage system (appren-
ticeships) took over this role.® Similar systems existed in Germany, organised by the
‘Innungen,’ that had succeeded the German guilds. Before World War One, they rep-
resented approximately 25% of German manual workers.

Likewise, employers and workers’ organisations have professionally matched
supply and demand.® In early nineteenth-century England, for instance, employers’
clubs played an intermediary role on a private, not-for-profit basis. By the end of the
nineteenth century, Paris hosted a labour exchange’ that was funded by the city, but
run by the trade unions.

Van Bekkum (1996), p. 42.
Van Bekkum (1996), p. 42.
Lucassen (2000), p. 46.
Lucassen (2000), p. 49.

N oWV W
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It is hard to determine when temporary agency work first came into being. Most
probably, this type of services originated in the Anglo-American world.” Manpower
claims it pioneered temporary agency work as we now know it. Two lawyers from
Milwaukee, Elmer Winter and Aaron Scheinfeld, laid the foundation by starting a
temporary employment agency in 1948. Samuel L. Workman also played an impor-
tant role in the development of American labour relations. By 1920, he had founded
the “Temporary Help Service, hiring workers whom he then temporarily posted else-
where. From 1920 he did this as a sideline next to his job at a calculator factory, but
by 1930 it had become his main occupation.'®

By the 1960s, the temporary agency model had crossed from the United States to
Europe. Henri-Ferdinand Lavanchy in Switzerland (Adia), Philippe Foriel-Destezet
in France (Ecco) and Frits Goldschmeding in the Netherlands (Randstad) pioneered
temporary agency work in Europe.

1.2 FIGURES

For some years, CIETT (Confédération Internationale des Entreprises de Travail
Temporale)'" has published an annual economic report,'? based on data largely sup-
plied by its members. These reports were often estimates.

Early in 2016, the data for 2014 was published. It revealed that an average of
70 million people had worked through HR services provided by temporary employ-
ment agencies, 67 million of whom as temporary agency workers. India, the United
States and China were the main markets, with 27.8, 14.6 and 8.1 million workers re-
spectively. Europe represented 11.3 million workers.'* From 2013 to 2014, the market
increased by 3% worldwide. The United Kingdom (4,189,000), France (2,051,000),
Poland (920,000), Germany (839,000) and the Netherlands (701,000) constituted the
main markets in Europe (see figure 1).'*

9 Van Haasteren & Van Overeem (1976), p. 10.

10  Van Haasteren & Van Overeem (1976), p. 10.

11 Asfrom 21 September 2016, CIETT has been renamed World Employment Confederation (WEC).
12 CIETT (2015).

13 CIETT (2016), p. 8.

14  CIETT (2016), p. 9.
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In terms of turnover, the largest temporary employment agencies are Adecco (19.5
billion euro), Randstad (16.6 billion euros) and Manpower (15 billion euros). This
top three represents 16% of the worldwide private employment turnover. Together,
the following seven temporary employment agencies from the top 10 represent 9%
of turnover: Allegis Group 7.9 billion; Recruit 4.6 billion; Hays pLC 4.3 billion; Kelly
Services 4.1 billion; Robert Half 2.8 billion; usG People 2.3 billion and Tempstaft 2 bil-
lion euros.*

Worldwide, temporary agency work has a 1.6% penetration rate. This percent-
age indicates the number of temporary agency workers in proportion to the total
active population (see figure 2). Following a lapse caused by the worldwide recession
since 2007, the market is recovering to pre-financial crisis levels (see figure 3). Thus,
the United States has achieved a 2.2% penetration rate, Japan 2% and Europe 1.8%."°
Otherwise penetration rates paint a variegated picture. The United Kingdom (3.9%),
Australia (3.7) and the Netherlands (2.7%) score highest, whereas Brazil (0.1%),
Greece (0.2%) and Lithuania (0.2%) score lowest."”

In 2014, HR services - including temporary employment services, recruitment
and selection, Rpo (Recruitment Process Outsourcing) and outplacement — generat-
ed a total turnover of 450 billion euro, an increase of 1.5% in comparison with 2013.
Temporary employment accounted for 316.6 billion euro.

Temporary agency workers tend to be young people. Worldwide, 40% are under 25
and 65% are under the age of 30. Out of the temporary agency workers, 26% had
higher education, 54% finished secondary school and 20% had dropped out.*®

Larger companies make more use of temporary agency workers than smaller-
sized enterprises (34% of the user companies have more than 500 employees; 32%
have 100-499 employees). The smaller the company, the fewer temporary agency
workers it hires (22%: 50-99 employees; 17%: 10-49 employees; 9%: 1-9 employees)."”
The main reasons for using temporary agency workers are the need for flexibility,
the need for sudden adjustments, dealing with peak cycles of productivity, the need
for additional staff and creating an opportunity to ‘try before you buy’* Hiring tem-
porary agency workers is not the only way for companies to create flexibility within
their workforce. Companies can also enter into fixed-term contracts directly or hire
self-employed workers.

15 CIETT (2015), p. 17.
16 CIETT (2016), p. 10.
17 CIETT (2016), p. 11.
18 CIETT (2015), p. 58, 59, 60.
19  CIETT (2015), p. 64.
20  CIETT (2015), p. 65.



Chapter 1: Introduction

1996

1997
1998
1999

2000

2001
2002

2003

2004
2005
2006
2007

Figure 2 Evolution in key markets 1996-2014

[

B @

@S

ras

ol S

n NO S6 cz MK“' Im m(

Figure3 Temporary employment penetration rates

(1) 2013 data

(2) 2012 data

2008

2009

e
EE N

2010
2011
2012
2013
2014

CIETT (2016)

@@
!I +

. !Ml." ®
@mw, @

7-
—

CIETT (2016)



Chapter 1: Introduction

Canada, Japan and most European countries have a flexible workforce amounting
to 20-30% of the total personnel. Flex work is popular in the Mediterranean coun-
tries (more than 30%), in Poland (46%) and the Netherlands (37%). The United States
have the smallest share worldwide (10%), followed by Australia (16%) and the United
Kingdom (20%)*" (see figure 4).
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Figure 4 Flexible employment relations, 2000-2014 (in %) Blanchflower (2015)

1.3 REGULATION

According to Randstad, the need for flex work and outsourcing are factors that drive
the growth of temporary agency work. Similarly, demographic development, causing
both deficiencies and surpluses, require intermediary facilities to bridge the gap. An-
other growth factor appears to be the need for a total HR support package. Finally,
regulation is often a deciding growth factor.*?

This pertains to the domain of social law. Van Esveld* distinguishes three phases
in the development of social law: repressing the worst kinds of malpractice; repair-
ing contractual balance (the protection from potential malpractice) and, lastly, with

21 Blanchflower (2015), p. 170.
22 Presentation by J. van den Broek, ceo Randstad; Capital Markers Day, London, 17-11-2015, slide 11.
23 Van Esveld (1968).
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regard to welfare — the development of the individual worker. Van Esveld refers to
Thorbecke, who states:

If we want to regulate, we must have and keep in mind a principle. With respect to
labour law, that principle should be the protection of the socially weaker accord-
ing to the standards of social justice, enhancing their power and developing their
personality.**

In this respect, Heerma van Voss and Barentsen, as well as many others, refer to the
notion of inequality compensation. This is a key concept, meaning that social law
should attempt to compensate for economic inequality.*®
Van der Heijden and Noordam observe seventeen ‘-ations’ that influence the
formation of social law.>® They are:
- individualisation,
- flexibilisation,
—  decentralisation,
- horizontalisation and informalisation,
- informatisation and computerisation,
- internationalisation, Europeanisation and globalisation,
- privatisation and decollectivisation,
- work-life integration,
- economisation and activation,
- deregulation,
- intensification.

All of these ‘-ations’ also play an important role in the creation of the regulatory
framework for temporary agency work. In particular, individualisation, flexibilisa-
tion, informatisation and computerisation, internationalisation, Europeanisation
and globalisation, economisation and activation, and deregulation are influential.
Van der Heijden and Noordam discuss various rationalities. They observe that
value, legal, economic and political rationalities all play individual roles in the back-
ground to the creation of social law.>” This is reminiscent of the ‘suite of fifteen as-
pects’ that Dooyeweerd developed in his A New Critique of Theoretical Thought.*®

24  Van Esveld (1968), p. 303.

25 Heerma van Voss & Barentsen (2015), p. 22; see also Betten (1997).
26 Van der Heijden & Noordam (2001), p. 7 ff.

27 Van der Heijden & Noordam (2001), p. 69.

28  Dooyeweerd (1935), p. 46; see also Rupert et al. (2015).
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In creating social law, Van der Heijden and Noordam rank responsibility, socio-
economic security, protection, solidarity, non-discrimination and participation as
some of the basic values that must be taken into account.?

All of these elements should be covered. Van der Heijden and Noordam look
upon the circle of those protected, the level of protection, the protected risks and
reciprocity as variables entailing choices.

Lastly, there is the toolbox of social law creation that both facilitates and requires
making choices regarding a public and/or private approach, through imperative law,
semi-imperative law and regulatory law, through a form of central standardisation,
adaptive labour law, vague norms and the option of validation.

1.4 FORMULATING THE PROBLEM

Temporary agency work as an object of international social law creation has an un-
ruly history. In the 1LO, temporary agency work was always closely linked to the issue
of private commercial placement, and this has hardly been off the agenda since it
was established. The phenomenon of temporary agency work developed against the
current of international regulation. National governments attempted to formulate an
adequate regulatory answer.

I have always wondered why it took so long before temporary agency work was grant-
ed a fully-fledged and regulatory framework.

The underlying reason lies in the fact that throughout history, social law has
mainly focused on the ‘bipartite employment relations’ existing between employer
and employee. When we discuss ‘protecting the socially weak according to the stand-
ards of social justice, enhancing their strength and developing their personality,
our primary concern is the relationship between employers and employees. Van der
Heijden and Noordam’s basic values were also focused on this relationship. In due
course, an impressive social structure has been erected, which pivots on this bipar-
tite employment relationship. The interior was designed and the garden around it
landscaped. At such a point in time, it is difficult to suddenly accept a third party
who makes havoc of the design and raises various questions, to which the answers
previously seemed so clear. Thinking from the perspective of tripartite employment
relations demands an adjustment to the state of mind and some renovation of the
social structure. It demands the distribution and clarification of responsibilities.

Both internationally and nationally, the discussion pivoted on the question as to
whether it was even possible to distinguish the temporary employment agency as the
formal employer from the commissioning client, or user company, as the material

29  Van der Heijden & Noordam (2001), p. 76 ff.
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employer.* The real issue was including the temporary agency model into labour law
as an accepted business model.

The underlying reason is that temporary agency services were seen as job me-
diation for profit. The fact that money was made on it disrupted one of the main
1LO principles - ‘labour is not a commodity’. Over the years, this underlying reason
retreated into the background. In 1972, Albeda® stated that it was hard to defend this
attitude as long as the system of corporate production continued to be accepted.

Nowadays, economists tend to refer to ‘disruptive innovation’ This takes place when
‘you change something that is mainstream and create a new mainstream’** Clayton
Christensen referred to this idea in his book The Innovator’s Dilemma®® to describe
innovations that create new markets and serve new clients.

Once it came into existence, the temporary employment agency was one of
those disruptive innovations, and by all appearances it is still going strong. Tech-
nology, i.e. informatisation and computerisation, plays a leading role. Interestingly,
these technologies in turn create new ways to match supply and demand. Jobs can be
outsourced by means of an app, and flowers, taxi drivers and doctors can be called
upon when needed. The so-called ‘demand economy’ is making huge strides.** It is
also known as the ‘gig economy’, including crowd work and work on demand through
apps.”® Regulation will contribute to its chance of success, its continued existence, as
well as an effective labour protection.

After many years’ discussion, the 1Lo has finally regulated temporary agency
work as a manifestation of disruptive innovation within Convention 181.

Among other things, Convention 181 states in its preamble: ‘Recognizing the role
which private employment agencies may play in a well-functioning labour market’
and ‘Recalling the need to protect workers against abuses’ and aims: ‘to allow the op-
eration of private employment agencies as well as the protection of the workers using
their services, within the framework of its provisions.

The convention has become the foundation for a flourishing industry that has
continued to grow in both size and professionalism. Nevertheless, we should not
be oblivious to questions that demand further analysis. Therefore, it is necessary to

30  Van Haasteren & Van Overeem (1976), p. 101

31 Albedae.a. (1972), p. 53.

32 Sprengers (2013).

33  Christensen (2011).

34  Van Noort (2015). see also: The Economist (2015).
35  De Stefano (2016).
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assess the value of Convention 181. Nearly twenty years after its creation, a further
analysis is appropriate to be able to answer the following question:

Viewed from the perspective of more recent international developments in social
law as well as from a Dutch context, is Convention 181 (still) an effective instru-
ment for the international regulation of temporary agency work?

First, I shall indicate in part 1 how the development and the corresponding com-
plications of a regulatory framework for temporary agency work have taken place
within the 1L0. In part 11, I shall work out which major developments have occurred
in international social law and what these mean for Convention 181. Part 111 will be
wholly dedicated to a Dutch perspective on Convention 181. In eight chapters spread
over these three parts, I shall go into a number of related sub-questions.

In part 1, chapter 2 I shall present the question:

How has the 1L0 regulation for temporary agency work developed over the years?
In part 1, chapter 3, this is followed by:

Which complications can be observed in relation to this framework?

In part 11, I shall dedicate four chapters to a series of developments in international

social law and their effects on Convention 181. Since this convention was created,

international social law has evolved with respect to the following ‘-ations, as Van der

Heijden put it:

1. decent-isation: the introduction of the concept of decent work in international
social law (chapter 3);

2. human right-ification: the increasing importance of the theme of human rights
in international social law (chapter 4);

3. IFA-isation: the creation of worldwide agreements in the area of international
social law, the so-called 1ras (chapter 5);

4. European-isation: the consequences of European cooperation for international
social law (chapter 6).

More specifically, the question in part 11 is how these so-called ‘-ations” have had

influence on Convention 181. Does this convention still have any value and is it still
adequate if we compare these ‘-ations’ to its contents?

11
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ad 1. Decent Work has become a catch-all phrase that tries to give substance to the
improvement of working conditions in general. Many discussions both within and
beyond the 1L0 are modified by this notion.

The opposite of decent work is the precarisation of work. Temporary agency
work is often classed as precarious work. As a result of the complication in respect of
the 1Lo framework for temporary agency work, the following sub-question for part
11, chapter 4 appears indispensible:

What do we mean by decent work’ and how can this be contrasted with temporary
agency work under 1ILO convention 1817

ad 2. Human rights increasingly influence the behaviour of (multinational) com-
panies. By way of the oECcD guidelines, which now include the Ruggie framework
‘protect, respect and remedy; the Bill of Rights has become a guideline that enter-
prises increasingly must take to heart. This begs the question as to whether Con-
vention 181 can still be considered a valuable instrument now that companies are
also subject to the desired regulation due to the obligation to observe human rights.
Therefore the sub-question presented in part 11, chapter 5 reads:

Which developments with respect to human rights have occurred specifically for
companies and how can their results be valued in relation to the achievements of
ILO convention 1817

ad 3. Subsequently, more and more multinational companies enter into 1ras (Inter-
national Framework Agreements) together with various international trade unions.
These agreements cover a wide range of subjects within social policy. Sub-question
in part 11, chapter 6, then, reads:

How has the Global Social Dialogue developed and how does this development
relate to 1LO convention 181? Are the corresponding 1FAs substitutes for and/or
additions to 1ILO convention 181?

ad 4. International social law has attained an essential European dimension that has
had, and still has, a vast influence on the creation of social law. Apart from the 1L0,
Europe has exhaustively discussed temporary agency work. The exact relationship
between European labour law and 1.0 convention 181 requires further analysis. This
should focus specifically on the question as to whether Convention 181 still has value,
knowing that much European legislation has been drawn up with respect to tempor-
ary agency work. Hence, the sub-question that must be dealt with in part 11 chapter
7 reads:

12
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In which direction does the creation of social law with respect to temporary em-
ployment develop at European level and what does that mean for the value and
scope of ILO convention 1817

Following these discussions on international social law, in part 111 I aim to dwell on
the Dutch social law context with regard to temporary agency work. iLo Director-
General Guy Ryder recently stated that: ‘No country has as many self-employed
people, temporary agency workers and part-time workers as the Netherlands’ He
considers the rapidly expanding flexibilisation in the Netherlands as a forerunner of
what awaits other European countries. ‘You cannot reverse this trend, merely stream-
line it in an acceptable way’

According to Ryder, the future labour market will be dominated by casual, tem-
porary employment arrangements. The employee with a permanent contract belongs
to a shrinking minority. Ryder argues that this has huge repercussions for social
security, but also for the consultation model of employers and employees. In this
respect, the Netherlands can be a testing ground. Is it possible to link those flex types
to protection and legislation in such a way that they become high-quality alternatives
for a permanent position? That question has yet to be answered. I will not deny that
this is extremely complicated, however, you cannot reverse flexibilisation either.*®

Thus, the Netherlands serves as a forerunner for developments elsewhere and
subsequently as a testing ground. Against the background of these remarks, I intend
to discuss the following sub-question with regard to the Netherlands in part 111,
chapters 8/9.

How has the temporary agency legislation developed in the Netherlands; which
complications have presented themselves and how can they be evaluated in relation
to ILO convention 181¢

Lastly, I intend to synthesise my observations and answer the question as to whether,
in the light of my observations, 1ILo convention 181 still has value and is an ade-
quate foundation for the international temporary agency sector. The subject is high-
ly dynamic and developments take place in rapid succession. It should therefore be
noted that the final version of this manuscript is entirely up to date until the end of
June 2016.

36 Leupen (2015), interviewing Ryder for Het Financieele Dagblad, a daily Dutch newspaper that
focuses on business and financial topics.
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CHAPTER 2

Development

How has the 10 framework for temporary agency work developed over the years?
This chapter takes stock of discussions held within the 1L0. Private employment
agencies, particularly those run on a for-profit basis, have been under debate within
the 1L0 since its earliest days. Initially, temporary agency work as such was not the
issue, but the corresponding phenomenon of placement was. In due course this
changed, resulting in 1LO convention 181 in 1997.

This chapter will pay attention to the development and impact of the convention
and to how social partners and governments appreciated 1LO convention 181. Sub-
sequently, chapter 3 will present questions with regard to the convention that have
since arisen.

2.1 PROGRESSING FROM CONVENTION 2 TO CONVENTION 181

2.1.1 The fundamental principles of the 1L0*’

The 1.0 was established at the Paris Peace Conference in 1919 as a means to promote
social progress, i.e. by resolving social and economic conflicts through dialogue and
cooperation. Its founders opted for a worldwide consultation model, as opposed to
the conflict model that prevailed at that time. They sought common rules, policies
and implementation in the interest of employers, employees and governments. Peace
and justice go hand in hand; war - they found - does not always result from injustice.
Conversely social justice is emphatically essential to universal and lasting peace.
In the 1944 Declaration of Philadelphia, the fundamental principles of the 1Lo,
as adopted in the 110 constitution, were further developed. These principles are:
- Lasting peace cannot be achieved unless it is based on social justice, grounded in
freedom, dignity, economic security and equal opportunity.
- Labour should not be regarded merely as a commodity or an article of commerce.

37 Rodgers et al.(2009), p. 6 and 7.
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- There should be freedom of association, for both workers and employers, along
with freedom of expression, and the right to collective bargaining.

These principles are fully applicable to all human beings, irrespective of race, creed
or sex. Poverty anywhere constitutes a danger to prosperity everywhere, and must be
addressed through both national and international action.

2.1.2 The1Lo policy concerns?®®

The fundamental principles listed above need to be implemented in several fields.

The 1LO constitution stresses seven central policy concerns:

- the promotion of full employment and rising standards of living, in occupations
in which workers can apply their capabilities and contribute to the common
well-being - along with equal opportunity for men and women in achieving this
end, and facilities for training and for migration;

- the provision of an adequate living wage for all those employed, calculated to
ensure a just share of the fruits of progress to all;

- the regulation of hours of work, including the establishment of a maximum
working day and week, and of weekly rest;

- the protection of children, young persons and women, including the abolition
of child labour, limitations on the labour of young persons and the provision for
child welfare and maternity protection;

- protection of the economic and social interests of those workers who are em-
ployed away from the country of birth;

- the adequate protection of all workers against sickness, death and injury arising
out of employment;

- the extension of social security measures to provide for old age and ill health, a
basic income to all those in need of protection, and comprehensive medical care.

2.1.3 Four means of governance *

The 1L 0 realises its goals by means of four governance instruments:

- tripartism: the representatives of workers and employers, enjoying equal sta-
tus with that of governments, join with them in free discussion and democratic
decision on social and economic measures, and collaborate in increasing pro-
ductive efficiency;

38  Rodgers et al.(2009), p. 8.
39  Rodgers et al.(2009), p. 9.
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- the adoption of international conventions and recommendations to be submit-
ted to national authorities for ratification or other actions;

- asystem of supervision to ensure enforcement of the laws and regulations con-
cerned;

- cooperation among international bodies to ensure that all economic and finan-
cial policies contribute to social progress and well-being.

2.1.4 1919, discussing placement of workers: preference for public and aversion
to private placement *°

Ever since the 1.0 was established, there has been much debate about placement.
Ever since the first 1ILOo conference, which took place in Washington in 1919, the
participants have discussed placement of workers as part of the dialogue about in-
struments to tackle unemployment. With regard to the role of public employment
services instituted in various countries, one speaker underlined their vast importance
and stated that they should be strongly promoted. Thus, a convention on unemploy-
ment should pay much attention to instituting public employment services in ratify-
ing countries — where these were not already in place. In view of public employment
services the existence of private employment agencies were of particular concern.
The speaker argued that this kind of worker exploitation occurred mainly in Europe,
and that action must be taken to stop it. In any case, a licensing regime should be in
place. Where some participants criticised placement carried out for profit, others
applauded it. For instance, the Brazil delegate failed to understand why fee-charging
employment agencies should be forbidden if this activity was being undertaken fairly
and according to regulations, the more so since the freedom of enterprise had been
included in the Brazilian constitution.

Eventually, the conference proposed the following convention text with respect
to employment agencies:

(Draft Convention no. 2)

The states ratifying the present convention or acceding thereto shall establish in
their respective countries a system of free public employment agencies under the
control of a central authority. Committees, which shall include representatives
of employers and representatives of the workers, shall be appointed to advise on
matters concerning the carrying on of the work of such agencies. In States where
both public and private free employment agencies engage in the work of finding
employment for the unemployed, such States shall take measures to coordinate the
operations of any or all of such agencies on a national scale. The operations of the

40 1LC (1919), p. 132, 144, 145, 192.
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several national systems shall be coordinated by the International Labour Office in
agreement with the States concerned.*!

Subsequently, a recommendation proposed the following text:

(Draft Recommendation no. 1)

The General Conference recommends that each Member of the International Labour
Organisation take measures to prohibit the establishment of employment agencies
which charge fees or which carry on the business of an employment agency for profit.
As regards the States in which agencies of this nature already exist, the conference
recommends:

That these agencies shall operate only under licenses granted by the State, and that
all practicable measures shall be taken to abolish such agencies as soon as possible.*?

Ultimately, both texts were included in Convention 2 and Recommendation 1. Over-
all, in 1919 there was a clear preference for public placement; if private agencies were
in place, it was recommended that their activities should be subject to licensing and
that Member States should do their best to ensure that private agencies disappear as
soon as possible.

2.1.5 1920, abolition of private placement in the Maritime Convention **

During its second session in Genoa in 1920, the 1LO went a step further. Maritime
matters were under discussion, and the principle of abolishing fee-charging agencies
was included in full in the convention issued on this subject. The convention stipu-
lated that:

[...] the business of finding employment for seamen shall not be carried on by a
person, company or other agencies as a commercial enterprise for pecuniary gain
[...] Notwithstanding [these] provisions [...] any person, company or agency, which
has been carrying on the work in finding employment for seamen as a commercial
enterprise for pecuniary gain, may be permitted to continue temporarily under
Government licence, provided that such work is carried on under Government
inspection and supervision so as to safeguard the rights of all concerned.

41 1LC (1919), Appendix, chapter 11, p. 235.
42 1LC (1919), Appendix, chapter 11, p. 235.
43 1LC (19322), p. 1.
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Each member which ratifies this convention agrees to take all practicable measures
to abolish the practice of finding employment for seamen as a commercial enter-
prise for pecuniary gain as soon as possible.

And thus, the prohibition of fee-charging employment agencies was set down in an
1LO convention for the first time.

Ten years later, during the 48th session of the Governing Body, the German
government again drew attention to the fact that the Washington convention had
not prescribed abolition of fee-charging agencies and that this did not tally with Ger-
man national legislation, which was to abolish them as per 1 January 1931.** It was
proposed to review the 1919 unemployment convention, or develop a new one. The
German government was willing to waive a review if the Governing Body were pre-
pared to enter the subject on the agenda for one of the following conferences. In 1930
the Governing Body finally decided to enter the subject on the agenda for the 1932
conference.

2.1.6 Widespread abuses in private placement

It was clear that fraud, abuses and immorality in connection with fee-charging em-
ployment agencies were rife, and this soon necessitated national ‘prohibition’ legis-
lation.*

Instances of abuse that were noted were: demanding exorbitant fees, demanding
fees without actually rendering services, misrepresenting working conditions, failing
to place truthful adverts, unfair treatment of candidates, iterating placement by shar-
ing fees with employers and foremen, placing applicants in non-existing or immoral
jobs, violence, trafficking in women, placement to replace striking workers, bias and
discriminating between organised and unorganised workers, granting credits under
bad conditions, keeping back wages and identity papers, provision of housing and
lodging facilities to applicants by people with whom the placing agency has deals,
forced purchase of shoes and other articles.*®

All these abuses inspired the idea that national governments were best suited
to organise the labour market by means of freely accessible employment facilities.*”
The 1919 Washington convention had already laid this down, and it had by then been
implemented far and wide. Exceptions remained in place for specific occupations,
which the government had not dealt with at the time.

44 1LC (1932a
45 1LC (1932a
46 1LC (19322

) p-2

), p- 8.
), p- 9; see also p. 111.
47  1LC (1932a), p. 11.
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Initially, national legislation provided guarantees against abuses, but later the focus
shifted to banning fee-charging employment agencies, since that was the most ef-
fective way to end the abuses. Their operating activities were considered to be in-
consistent with human dignity and in breach of social justice, as well as hampering
the efficient organisation of the labour market and the principle of freely accessible
placement.*®

2.1.7 Questionnaire about approach

The decision to put the issue on the agenda for the 1932 1LC resulted in national gov-

ernments being sent a questionnaire that included the following questions:

- Should there be a convention or a recommendation?

- What definition should or should not be included for fee-charging and non-
fee-charging employment agencies?

- Should the scope be defined by means of specifying the occupations concerned?

- What exceptions are there?

- Atwhat time will the ban on fee-charging employment agencies come into force?

- What transitional measures and penalties are necessary?*’

At the time, the committee had unanimously supported the decision to put the issue
on the agenda for the 1932 1Lc. However, not all committee members were negative
about fee-charging employment agencies. A Belgian employers” delegate wondered
whether the abuses should be tackled or rather the fee-charging employment agen-
cies themselves.*

There were also other points of view regarding the fee-charging agencies. Some
of them rendered valuable services and could not be accused of abusing their posi-
tion. Implementing a licensing system was also a way of preventing abuses. The 1LO
Office report had also provided examples of licensing. Thus, in view of increasing un-
employment, the question arose as to whether abolishing private employment agen-
cies that did not imply any dangers and provided a good service was actually prudent.

It was said to be remarkable that these fee-charging agencies existed alongside — and
therefore could successfully compete with - the public employment services, even
though the former charged fees while the latter was free. Thus, the governments must
also answer the question as to whether they thought these operating activities should
be allowed. Although this vision was contested at some point during the delibera-

48  1LC (19322), p. 12.
49  1LC (1932a), p. 129-130.
50 ILC (1932b), p. 287.

22



Chapter 2: Development

tions, the questionnaire still left room for a decision to be made about private em-
ployment agencies, both those operating for profit and those not operating for profit.

The questionnaire was despatched to the governments in May 1932. The idea
was to take the results of the questionnaire into consideration during the 1933 delib-
erations. In the end, 29 Member States filled in the questionnaire, i.e. Australia (the
states New South Wales and Victoria), Austria, Belgium, Bulgaria, Canada, Chile,
Cuba, Denmark, Estonia, Finland, France, Germany, Great Britain, Hungary, In-
dia, Italy, Japan, Latvia, the Netherlands, New Zealand, Nicaragua, Norway, Poland,
Romania, South Africa, Spain, Sweden, Switzerland and Yugoslavia. Seven of these
Member States (Australia, Austria, Great Britain, Japan, New Zealand, South Africa
and Switzerland) were ultimately against an ‘abolition convention, or at least had
certain objections to abolition. The vast majority of 22 Member States were in favour
of such a convention.”*

Even though the Member States proved to have a marked preference for abol-
ishing private employment agencies, total abolishment did not obtain a majority. It
was suggested to restrict abolishment to private for-profit’ agencies carried out for
profit and to allow the not-for-profit agencies to continue under certain conditions.
A number of governments saw this type of services as a useful addition to public
employment services.

2.1.8 1933, Convention 34 on ‘fee-charging employment agencies’ >

The eventual convention distinguished fee-charging employment agencies carried
out for profit from the non-profit-making type. The first type was to be abolished and
the second to be put under supervision. Fee-charging employment agencies carried
out for profit were described as: ‘any person, company, institution, agency or other
organization which acts as an intermediary for the purpose of procuring employ-
ment for a worker or supplying a worker for an employer with a view to deriving di-
rectly or indirectly any pecuniary or other material advantage from either employer
or worker’, on the understanding that newspapers were exempt, unless they could be
seen as intermediaries.

By fee-charging, not-for-profit employment agencies were meant: ‘the placing
services of any company, institution, agency or other organization which, though not
conducted with a view to deriving any pecuniary or other material advantage, levies
from either employer or worker for the above service an entrance fee, a periodical
contribution or any other charge.>

51 1LC (1933a), p. VI, 81.
52 Co34 (1933).
53 1LO (1951), p. 179.
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The key provision in the Convention is article 2, stating that: ‘Fee-charging employ-
ment agencies should be abolished within three years from the date on which the
Convention comes into force for the Member concerned’. During this three-year-
period, no new fee-charging employment agencies must be established and any exist-
ing agencies were subject to government supervision and a government-approved fee
structure.

Article 3 lists exceptions to the key provision of abolishment after three years
with regard to special worker categories defined by national laws or regulations.
However, no new placement activities must be established after three years. The ex-
ceptions were subject to supervision and must apply annually for a new licence for a
maximum period of ten years, must adhere to a government-approved fee structure,
and could only undertake cross-border activities if they were licensed to do so, and if
a bilateral agreement to that effect was in place.

Article 4 refers to fee-charging but not-for-profit private employment agen-
cies, which continued to be allowed, albeit subject to government supervision and a
government-approved fee structure.

In article 5, an obligation to report is introduced for all employment agencies.

The recommendation accompanying this convention (no. 42), includes measures™
‘to adapt the free public employment offices to the needs of the occupations in which
recourse is often had to the services of fee-charging employment agencies, for in-
stance farm workers, domestic workers, salaried employees, professional workers,
artists, musicians and nurses. Persons engaging in prostitution, the hotel industry,
activities with regard to selling second-hand goods or credit facilities must not en-
gage in placement.

The committee’s rapporteur, Mrs Letelier, stated that the adoption of the con-
vention would put a stop to a large part of the abuses reported early on in the
deliberations. The convention was to complete the work started by the 1919 Wash-
ington convention, deciding for public employment services and logically abolishing
fee-charging employment agencies, as had been included in the recommendation at
that time.

2.1.9 1944, a more comprehensive labour market approach is called for >*

The way of thinking about how placement could play an optimum role in the labour
market did not stand still. The war situation had produced huge shifts in the labour
market, and within the 1L0 the outlook had taken root that a post-war policy must

54  1LC (1933b), p. 139-140.
55  ILC (1944).
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be formulated to normalise the labour market relations. This went far beyond merely
underlining the need for a labour market institution, resulting in a complete labour
market programme consisting of 11 chapters and 45 agenda items. The programme
went down in history as Recommendation (no. 71) concerning Employment Organisa-
tions in the Transition from War to Peace.

Its starting point was ‘the promotion of full employment with a view to satisfy-
ing the vital needs of the population and raising the standards of living throughout
the world’. Thus, matching supply and demand in the labour market should be or-
ganised effectively.”®

The widest possible use of employment service facilities was crucial,’” as was
providing training facilities and industrial policies, and paying specific attention to
young people, women and disabled workers.

The 1L0 encouraged national governments to collect the necessary information
regarding supply and demand in the labour market; moreover, it strived for a system-
atic approach to demobilising the armed forces while converting a wartime economy
into a normal economy.

As this comprehensive labour market approach required efficient employment
services to have good infrastructure, a separate recommendation — Recommendation
(no. 72) concerning the Employment Service — focused on this. The essential respons-
ibilities of the employment services were listed as follows:*®

- collecting and making available information concerning labour supply, em-
ployment opportunities, the skills required to do particular jobs, changes in
skill requirements within the different industries, employment and unemploy-
ment trends, the regularisation of employment and the causes of unemploy-
ment, and other information of value in promoting full employment;

- assisting workers to find suitable employment and employers to find suitable
workers;

- assisting in developing and in determining the content of training and retrain-
ing courses;

- developing methods of facilitating the transference, where necessary, of workers
from one occupation or area to another;

- helping to achieve the best possible distribution of manpower within each in-
dustry and area;

- co-operating as may be required in the administration of unemployment insur-
ance and assistance;

56 ILC (1944).
57 ILC (1944).
58 ILC (1944).
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- assisting other public and private bodies in planning the location of industry,
public works, housing projects, social amenities, and other social and economic

measures.

It is remarkable that neither recommendation pursued the distinction between pub-
lic employment services and private agencies. This was expressed particularly well in
paragraph 1v of Recommendation 71:

In the organisation of full employment in the transition period and thereafter the
widest possible use of employment service facilities by employers seeking workers
and by workers seeking employers should be encouraged by the competent author-
ities and by employers and workers organizations.>

In effect, a convention now existed alongside two recommendations that pivoted on
the role of public employment services. Whereas the promotion of public employ-
ment agencies was set down in the 1919 convention, both 1944 recommendations fur-
ther specified the agenda of a more comprehensive labour market policy, including a
steering role for the public employment agencies.

At the time, the 1919 Washington convention was ratified by 31 countries and was
widely emulated in the years after. In 1947, the Governing Body entered the employ-
ment service organisation on the 1LC agenda, aiming to have a convention adopted
about this subject.

The war situation had certainly not boosted public placement® and moreover
Nazi Germany had ‘benefited’ from the existing infrastructure of public employment
services. A Czechoslovakian delegate had stated that the employment services had
become one of the most hated symbols of the German occupation, and thus it was
not easy to invest these employment services with a new spirit and secure a positive
public perception.

Nevertheless, the need that arose by 1946 to tackle the labour market problems result-
ed in remarkable efforts that boosted the employment service in ways intended in the
1944 Recommendations 71 and 72. Earlier, President Roosevelt had aptly expressed
this by stating that the employment services should operate like a corner shop green-
grocer,’" the specialist in labour market affairs, in order to play a vital and urgent role
in full employment planning.

59  ILC (1944).
60 1LC (1946), p. 12.

61 1LC (1946), p. 13.
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2.110 Employment services survey **

In 1947, the 1L0 conducted an extensive employment services survey among the
national governments, the results of which were to inform the deliberations during
the 1948 1LC. A questionnaire inquired whether a convention possibly accompanied
by recommendations was desirable. Also the questionnaire asked about matters such
as: aim of labour market policies, desired organisational structure, involvement of
employers’ and employees’ organisations, specialisation by occupations, collection
of information with regard to promoting labour mobility (including geographical
mobility), cooperation on unemployment insurance, commitment to employment
policy, ways of involving jobseekers and employers, international cooperation and
the role of private employment agencies.

This last topic was included in the questionnaire® at the request of the Swedish
government, which had had issues with the international placement of musicians
and artists. The 1933 convention (no. 34), which Sweden had ratified, laid down that
exempted private for-profit employment agencies were only allowed to conduct
cross-border mediation if their government had licensed them to do so and entered
into bilateral agreements with the countries concerned. Sweden’s attempts to make
such agreements with (neighbouring) countries had not been successful. As a result,
the government feared that the placement of musicians and artists from Sweden
would shift to other countries that had an advantage over Sweden by not ratifying the
convention. The 1Lc complied with Sweden’s request, so that this part - the revision
of the 1933 Fee-Charging Employment Agencies Convention — was also put on the
agenda at the 1948 1Lc deliberations on the employment service in general.

2.1.11 1948, Convention 88 and Recommendation 83 %*

The 1948 1LC eventually proposed a convention and a recommendation concerning
the employment services organisation. The convention obligated ratifying Member
States to institute a public employment service and, in cooperation with other private
and public parties to organise matters in such a manner as to achieve the aim of full
employment. They should, among other things, have a local network, seek advice
from employers’ and workers’ organisations, develop labour market policies, conduct
placement activities, organise occupational and geographical labour mobility, collect
labour market data, enable specialisation with regard to occupations and industries,
hire staff and guarantee cooperation with private not-for-profit employment agencies.

62 1LC (1946), p. 13.
63 1LC (1946), p. 220-233.
64 1LC (19473, b).
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The 1Lc recommended that national governments establish a head office and local
offices, formulate a policy for young and disabled workers, collect labour market in-
formation, arrange funding, maintain neutrality in the event of strikes and facilitate
mobility.

It was also suggested that the 1933 Fee-Charging Agencies Convention (no. 34)
be amended, replacing the three-year period after which the for-profit employments
agencies were to be abolished with a provision that left the decision for the time
frame for the abolition to the national governments.

Furthermore, new agencies might establish themselves provided they special-
ise in worker categories that the public employment services could not place. Inter-
national placement should be allowed to proceed under conditions provided by
national law.

The proposed convention was adopted in 1948 and went down in history as Con-
vention 88; the recommendation was also adopted, as Recommendation 83.

2.1.12 Revising Convention 34 °°

At the request of employers, the relevant committee accepted the revision of the 1933
Fee-Charging Employment Agencies Convention (no. 34) with 26 in favour and 24
against,® following a discussion among the committee that strained mutual relations.
During the 1948 revision discussion, the English employers had submitted a far-
reaching amendment; rather than abolishing the private for-profit employment agen-
cies over the course of time, they wanted to facilitate them subject to government
supervision, licensing and a government-approved fee structure. All the employ-
ers sided with this proposition. They were convinced that the fee-charging agencies
played a useful role in the labour market. Furthermore, they stressed that only six
countries had ratified Convention 34. The governments of New Zealand, India and
South Africa endorsed the amendment.

The employees stated that here were widespread abuses and that the private
for-profit employment agencies were responsible for exploiting workers. The Belgian,
French, Polish and Turkish government representatives endorsed this point of view.
The United States government abstained from voting; it had always been against an
‘abolition convention;, but did not think it would do the 1L0’s work any good if a con-
vention be revised so soon afterwards. The United Kingdom government endorsed
this point of view.

Eventually, the 1948 1LC was to reject the revision of the 1933 Fee-Charging
Employment Agencies Convention (no. 34) by a small margin of 39 to 35 (5 absten-

65  1LC (1947a); ILC (1947b), p. 76; ILC (1948).
66 1LC (19472); 1LC (1947b), p. 76; 1LC (1948), p. 10.
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tions).®” The limited success of Convention 34 and the failure to revise it necessitated
a renewed discussion during the 1949 conference, for which a resolution was submit-
ted and adopted.®®

2.1.13 1948, questionnaire regarding revision of Convention 34;
1949, Convention 96 as a compromise *’

In preparation to the discussion, a questionnaire was despatched to the governments.
Nineteen governments, i.e. Burma, Canada, Ceylon, Chile, China, Egypt, Finland,
France, India, Italy, the Netherlands, New Zealand, Norway, Pakistan, South Africa,
Sweden, Switzerland, Turkey and the United Kingdom proved to be in favour of
regulation, including regulation of the private for-profit employment agencies. The
remaining thirteen appeared to prefer the abolition variant. This outcome induced
the 110 office to present a compromise text, opting for a two-variant convention.

One variant, part 11, was based on abolition of the private for-profit employment
agencies at a date yet to be determined. To the extent that private for-profit employ-
ment agencies continued to exist, they were to be subject to supervision and to a pre-
scribed fee structure. Exemptions for certain categories of workers continued to be
possible, with the proviso that supervision, annually renewable licences also applied
to them. A requirement for permission and for prescribed fee structures applied to
not-for-profit employment agencies.

The other variant, Part 111, was based on the regulation of the private, for-profit
employment agencies conditional on supervision, licensing and a prescribed fee
structure. This variant also included the option of private not-for-profit employment
agencies requiring government authorisation and compliance with a scale of charges
fixed by national government.

Thus, Member States who wanted to ratify the convention could comfortably remain
on the fence by choosing between both variants. Although the majority were in favour
of the abolition variant, they obviously did not want to risk there being a total ban on
the private for-profit employment agencies. The 1948 discussion, which did not yield a
convincing majority for either option, together with the fact that the strict Convention
34 had led to few ratifications, apparently prompted the 1Lo Office to compromise.

After forty years’ discussion about whether or not to allow fee-charging employ-
ment agencies, a solution appeared to be at hand by passing this 1Lc-adopted revised
version.

67  1LC (1948), p. 34.
68  1LC (1948), p. 2.
69  Co96 (1949).
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2.1.14 Focusing on temporary agency work

It took 43 years for the 1LO to put the topic of private employment agencies back on
the agenda; the Governing Body took this decision during its 254th session in Novem-
ber 1992.7°

In the interim period, the topic did excercise many minds within the 1L0. In
1966, the Swedish government, confronted with the increasing role of temporary em-
ployment agencies within its borders, inquired whether these operational activities
could be considered to fall under Convention 96, under the concept of fee-charging
employment agency. The Director-General of the 1Lo took the view that it did, and
therefore that the relevant exemption clause in the convention must be reconsidered.
Many countries did not agree with this view, since a temporary employment agency
is, after all, not an intermediary but an employer that lends its workers to another
commissioning employer. Thus, the convention would not apply, which is why vari-
ous countries developed specific legislation of their own.

In 1973, the Member States voted on a draft resolution”* containing the proposal
to analyse in more detail the role that temporary employment agencies played and to
put this topic on the agenda of one of the following conferences. However, the res-
olution was shelved due to a lack of the requisite quorum. Since then, this topic has
repeatedly come up for discussion within the 1L0, but no decision has ensued. In the
interim the temporary employment sector continued to grow.

In 1991 however, during the 250th and 251st sessions of the Governing Body;, this
changed, as the idea came up to view temporary agency work from the wider per-
spective of placement and to enter this topic on the 1993 1LC agenda. The difference
between that and earlier attempts was the idea to first have a general discussion on
the topic.””

2.1.15 The Ricca report”?

The 10 prepared this discussion by means of a study by Sergio Ricca that had been
rounded off in 1944 and was therefore appropriate for treatment in a general discus-
sion in that year. Ricca was working for the 1Lo at the time and had been requested by
the Office to conduct this study. In his report The role of private employment agencies
in the functioning of the labour market, Ricca challenged the monopolistic approach
to thinking about placement. In his report he had included an inventory of no fewer

70 1LC (1994), p. 1.
71 ILC (1994), p. 1.
72 ILC (1994), p. 3.
73 ILC (1994), p. 1.

30



Chapter 2: Development

than fifteen types of intermediary services that existed at the time. Apart from the
fee-charging employment agencies, he listed:

Overseas employment agencies, agencies for the recruitment and placement of for-
eigners, temporary work agencies (TwaAs), contract labour agencies, staft leasing
agencies, executive search agencies, outplacement agencies, job search consultants,
personnel management consultants, training and placement institutes, job shops
or cooperatives, employment advertising agencies, computerized job database
agencies, career management agencies, employment enterprises or intermediary

associations.”*

Ricca stated that this list was not exhaustive and that there were certainly overlaps;
moreover, while some types faded away, others emerged. The analysis made it clear
that the world of the intermediary services was hugely dynamic.

He also provided an analysis of the backgrounds of these old and new types
of intermediary services. As growth factors he listed: the need for flexibility, quick
changes in skills structures, reducing production costs, reducing labour costs, chang-
es in organisational methods of enterprises, a new role for the State, proliferation
of agencies, structural adjustment programmes, rising unemployment, innovative
services, reconsideration of the role of public employment services, the notion of
the state as a client, self-regulation of private agencies and new lifestyles (behaviour
shifts).”® Ricca also pointed out the legal aspects of these intermediary services, in-
cluding the triangular relations that are inherent in temporary agency work.”®

He observed eight arguments against and seven in favour of intermediary ser-
vices. First, he listed the arguments against:”’

- Private agencies are skimming off the market; they are not interested in those
who are less fit for work.

- There is no further investment in people by means of training.

- 'The promotion of labour mobility is only motivated by profit.

—  Precariousness is on the increase.

- Collecting labour market information is made difficult.

- Competition creates too many negative effects.

- Agencies circumvent the law.

- Agencies abuse the situation.

74  1LC (1994), p. 11.
75 ILC (1994), p- 31.
76 1LC (1994), p. 40.
77 1LC (1994), P. 49.
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As arguments in favour Ricca listed:

- Intermediary services create scope for experiments in transitional periods.
-  The market function is much improved.

—  There is a lower cost/benefit ratio compared to monopolies.

-  There is freedom of choice

- Good and bad market players are easier to tell apart.

- The State does not function optimally either.

-  The market has the last word.

Ricca concluded that a partial or total ban no longer has any value. He stated:

Now that it is clearly no longer practicable, the prohibition approach should reas-
onably be discarded. But how can this be done without at the same time aban-
doning the principals that inspired the supporters of a ban, i.e. the principals of
protecting vulnerable unemployed workers, of defending the interests of all those
involved in the labour market and not just those of private groups and of equal
opportunity in employment for all? This is certainly the heart of the problem. Our
hopes of finding a way out of this controversy which has exercised so many minds
for so many years, depend directly on our ability to come up with a valid answer
tot this question.

He went on as follows:

The problem is to define a model of labour market organization that will reconcile
the activity of private agencies with the priority of public over private interest. For-
midable as it may seem, the problem is not insoluble to start with. A definition of a
model should be based on a number of clear principals.”®

At that stage in his report, Ricca presented the notion of shared labour market man-
agement, including regulation and control of private agencies by the State, and a com-
plementary role aimed at cooperation for the private agencies. He also advocated a
new 1L0 standard that, from a practical point of view, would mean a revision of Con-
vention 88 and Recommendation 83 relating to the employment services, together
with Convention 96 (revised) relating to the Fee-Charging Employment Agencies.”®

78  1LC (1994), p. 57.
79  ILC (1994), p. 60.
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2.1.16 1994, scope for variety *°

The report was discussed during the 1994 1Lc. On that occasion, the relevant com-
mittee declared that the time had come to acknowledge that there was a rich vari-
ety of activities to help jobseekers find employment and assist employers in hiring
workers, and that the activities in the market place should increase. Both public and
private parties should have market positions as complementary partners. However,
the Member States had a fundamental responsibility to ensure that the labour market
functions properly and to take that responsibility by guaranteeing the presence of a
properly funded and well-functioning public no-cost employment service. The com-
mittee supported the principles of Convention 88 and in particular the duty of the
employment service to ensure the best possible organisation of the labour market in
cooperation with other public and private parties.

It stated that, in view of the labour market dynamics during the past years, it
had become clear that the increasing role and position of well-functioning private
employment agencies could be positive and that the essential role of the public em-
ployment agencies must be maintained. According to most Member States, only a
public institution may be responsible for unemployment insurance, labour market
information, the management of specific labour market programmes in order to get
young people into work, and the management of subsidised job plans. Therefore,
private employment agencies could not be considered in isolation from public em-
ployment services.

Well-functioning private employment agencies can certainly contribute to an
effective labour market. They can:

- shorten the time involved in filling vacancies;

- show vacancies;

- appreciate changes in the labour market and react quickly;

- bring together supply and demand, without losing time;

- fill a need that public employment services cannot fill;

- bridge a gap between unemployment and permanent positions, mainly through
temporary jobs and gradually (re)integrating jobseekers in the labour market;

- enhance information about jobs;

- shorten the time between jobs by means of outplacement techniques, contribut-
ing to improved labour mobility;

- provide short-term training, bridging the gap between the supply of and de-
mand for skills.

80 1LC (1997a).
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However, the circumstances under which private placement took place and the devel-
oping labour relations with jobseekers could well result in exploitation and improper
conduct. Employees made accusations, stating that private employment agencies
skirted the law by lowering wages, making it difficult, if not impossible, to carry out
trade union work, ignoring equal opportunities legislation, failing to acknowledge
terms of employment that workers were entitled to, and replacing permanent posi-
tions with temporary jobs. New standards must therefore pay ample attention to the
protection of agency workers without getting entangled by over-regulation. Also, the
cooperation between private and public parties must be promoted.

Most committee members considered the principles of Convention 96 to have
lost their relevance; they no longer reflected the current state of affairs, with the ex-
ception of the principle that workers should not pay placement fees. Part 11 of Con-
vention 96 differed most from the new practice, as had become clear from the recent
denunciations by countries such as Finland, Germany, Sweden, Ivory Coast and the
Netherlands. But likewise, part 111 no longer fitted in with the new reality: limited
scope (only placement in a strict sense), inflexible supervision (only a licensing
system); bureaucratic (only an annual licence); insufficient market orientation (fee
structure).

2.1.17 Revision of Convention 96 is called for®!

All in all, Convention 96 must be revised. The following targets were formulated:

- Respond to the dynamics of the changing labour market and redefine the role
of the actors.

- Describe the ‘parameters’ of the public and private employment agencies and the
nature of their relationship with their clients.

- Develop general principles and provide guidance that
o protects labour markets from unethical behaviour;
o protects the interests of workers, including in situations jeopardising the
stability of labour relations (particularly in the case of ‘tripartite relationships,
including arrangements for contract labour, Twa and staff leasing);
o protects migrant workers.

- Create an environment that invites improved functioning of all employment
agencies.

- Ensure that national governments are free to choose their own policies towards
realising these targets.

81 1LC (19972), p. 70.
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On the basis of the Ricca report, in 1995 the Governing Body decided to place the
topic on the agenda of the 8oth 1LC in 1997. Remarkably it opted for a single discus-
sion procedure. In contrast to earlier discussions that had been effected in two stages,
it now assumed that a result could be achieved in one attempt. The 1o Office pro-
duced a discussion report® in which the elements of the 1994 discussion recurred.

2.1.18 Questionnaire about revising Convention 96:
1997, Convention 181 and Recommendation 188 **

The 1Lo Office conducted a comprehensive survey among the national governments.
Generally, the majority reacted positively to all 36 questions. Therefore, on the face
of it, the 1o Office had a broad popular mandate to develop the approach it had in
mind. Particularly the most important questions 1 and 2 — respectively, whether there
should be a convention and a recommendation about private employment agencies
- evoked positive answers from 63 out of 68 and 59 out of 67 responding countries.®*

Eventually, Convention 181 and Recommendation 188 were adopted. The con-
vention defines the private employment agency (art. 1) as:

1. [...] any natural or legal person, independent of the public authorities, which
provides one or more of the following labour market services:
(a) services for matching offers of and applications for employment without the
private employment agency becoming a party to the employment relationship
which may arise therefrom;
(b) services consisting of employing workers with a view to making them avail-
able to a third party, who may be a natural or legal person (referred to below
as a ‘user enterprise’) which assigns their tasks and supervises the execution of
these tasks;
(c) other services relating to jobseeking, determined by the competent author-
ity after consulting the most representative employers and workers organiza-
tions, such as the provision of information that do not set out to match specific
offers of and applications for employment.®’

Crucially, the definition is no longer restricted to private employment agencies alone,
but also comprises the triangular relations that may arise if the employment agency
is also acting as a formal employer.

82 1LC (1997a).
83  Ci181(1997).
84 1LC (1997a).
85  1LO (2007a), p. 52.
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The convention applies to all private employment agencies, except for seafarers; as its
purposes, it states allowing private employment agencies and the protections of the
workers using their services (Article 2, paragraphs 2 and 3). Under certain circum-
stances, private employment agencies may be prohibited ‘from operating in respect of
certain categories of workers or branches of economic activity in the provision of one
or more of the services referred to in Article 1, paragraph 1’(Article 2, paragraph 4a)
and workers from specific branches of economic activity or branches thereof may be
excluded ‘from the scope of the Convention or from certain of its provisions, provid-
ed that adequate protection is otherwise assured for the workers concerned’ (Article
2, paragraph 4b).

Article 3 requires that the legal status of private employment agencies as well as
the conditions governing their operations shall be determined (by means of licens-
ing, certification, or otherwise) (Article 3, paragraph 1 and paragraph 2 respectively).

Article 4 ensures workers’ right to freedom of association and their right to col-
lective bargaining.

Article 5 contains non-discrimination provisions, with the exception of positive
action.

Article 6 ensures workers’ rights to privacy and careful use of their personal
data.

Article 7 contains the key provision that private employment agencies may not
charge fees to the workers. Exceptions may be made for certain categories of workers
after consulting the employer and employee.

Article 8 deals with the position of migrant workers. Member States must pro-
tect them and prevent abuses, for instance on the basis of bilateral agreements with
the countries concerned.

Article 9 calls for measures to preclude child labour.

Article 10 ensures that a complaints procedure is in place to investigate abuses
and fraud.

Article 11 focuses on specific worker protection in relation to freedom of associ-
ation, collective bargaining, minimum wages, working time and other working con-
ditions, social security, training, occupational safety and health, compensation in
case of occupational accidents or disease, compensation in case of insolvency, mater-
nity and parental protection as well as benefits.

Article 12 stipulates that Member States allocate the above responsibilities to the
parties concerned.

Article 13 is aimed at the promotion of public and private cooperation, with the
proviso that the public authorities retain final responsibility.

The remaining provisions - articles 14 through 29 - deal with enforcement and
procedural provisions.
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Recommendation 188 functions as a more detailed manual to promote good prac-
tices. The main elements include:

- working with written contracts;

- refraining from strike-breaking;

- refraining from employing workers for hazardous situations;
- providing migrant workers with reliable information;

- refusing discriminatory commissions;

- paying attention to positive action;

- preventing non-functional records;

- formulating a recruitment and selection policy;

- ensuring free mobility;

- encouraging public and private cooperation.

The realisation of Convention 181 and Recommendation 188 has concluded an almost
ninety-year discussion about whether or not to allow fee-charging private employ-
ment agencies. Interestingly, a total ban was never achieved during this long period.
Resistance to a total ban continued to be vast over the years, and practical experience
superseded the theory of the international legal framework.

2.2 FLESHING OUT THE REGULATORY FRAMEWORK

The realisation of Convention 181 and Recommendation 188 has created a global regu-
latory framework for private placement and temporary employment agencies. How
have they developed since then, and what can be said about the results?

2.2.1 Licensing, certification and scope **

The key provision is Article 3, stating:

1. The legal status of private employment agencies shall be determined in accord-
ance with national law and practice, after consulting the most representative
organizations of employers and workers.

2. A member shall determine the conditions governing the operation of private
employment agencies in accordance with a system of licensing or certification
except where they are otherwise regulated by appropriate national law and
practice.

86 1LO (2007a), p. 5 ff.
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In an explanation, the 1L0 states that licensing and certification must be executed
objectively and transparently, i.e. in such a way that the agencies can function ap-
propriately and adequately. The basis for legislation is found in existing law or can be
found in ordinances and decrees.

The 1L0 points out that in order to enforce the rules the national government will
have to take its available capacity into account. Setting up a concise regulation that
is easy to enforce is preferable to a regulation that is difficult to monitor effectively.

Article 3 also indicates that the Member State will consult the social partners involved
before drafting legislation. Many countries where temporary employment agencies
are operational have a licensing or certification requirement in place. An analysis
regarding the members of CIETT makes clear that such a requirement exists in nearly
all the countries where CIETT has members. Remarkably, not all these countries have
ratified Convention 181.%’

Article 2 (4) (9) of Convention 181 indicates that after consulting the most rep-
resentative social partners, temporary employment agencies may be prohibited from
operating in certain industries or for certain categories of workers.*® The 1L0O states
that such a prohibition is only sensible if the need for placement can actually be met
by public employment services and if there is support for this.

By now, such prohibitions are in place, albeit on a modest scale. Of the coun-
tries that ratified Convention 181, prohibitions are known for Algeria (public sector,
management and migrants), Hungary (creative industries, education) and Panama
(cross-border activities). Belgium, the Czech Republic and Morocco have included
the prohibition option in their legislation, but so far have not made use of it. Italy also
has it, and in 2006, it opened its agricultural sector and construction industry on an
experimental basis.®’

2.2.2 Definition

Article 1 of the convention states that:

‘for the purpose of this convention the term private employment agency means any
natural or legal person, independent of the public authorities, which provides one
or more of the following labour market services’*

87  Internal analysis by CIETT.
88 1LO (20073). p. 6.

89 1LO (2010), p. 80 e.v.

90 1LO (2010), p. 73 e.V.
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Subsequently, three activities are listed:

a. job matching services without the private employment agency concluding a
labour agreement;

b. employing workers with the aim of making them available to a third party, the
user enterprise;

c.  other services relating to jobseeking.

Activity a comprises the real employment activities, including overseas and the exec-
utive searchers; activity b includes temporary employment agencies, but also services
known as staff leasing, job shops, career management agencies, employment enter-
prises and outplacement agencies; activity ¢ comprises the rest, but no examples are
known.

2.2.3 Worker protection®*

Articles 4, 11 and 12 all safeguard employee protection for the temporary agency
workers involved. Article 4 specifically guarantees the rights to freedom of associ-
ation and collective bargaining. Article 11 compels the ratifying Member States to
take measures resulting in adequate protection for workers in relation to:

freedom of association;

freedom of collective bargaining;

minimum wages;

working hours;

social security;

training facilities;

health and safety;

compensation for occupational diseases and accidents;

compensation for insolvency;

j. maternity and paternal protection and benefits.

B0 e o T

=

In relation to these rights, with the exception of ad a, article 12 asks for a closer defini-
tion of roles and allocation of the respective responsibilities in the triangular relations
of temporary agency employer, temporary agency employee and commissioning cli-
ent (user enterprise). This provision relating to worker protection particularly pro-
vokes criticism. The British Trades Union Congress (TuUC) states that protection from
unfair dismissal is restricted and that temporary agency workers are in a weak posi-
tion when industrial disputes occur. The 1L0 stipulates that — on the basis of article 11
mentioned above in combination with article 14 calling for further implementation

91 1LO (2010), p 76 ff. See also 1LO (2007a), ad. 110, p. 24 ff
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of the convention by means of laws or regulations - it is for the national governments
of the ratifying Member States to take action.”

Furthermore, Recommendation 188, section 11, paragraph 6 states that temporary
employment agencies are not allowed to act as strike breakers. ‘Private employment
agencies should not make workers available to a user enterprise to replace workers
of that enterprise who are on strike’ This provision has been included in the recom-
mendation because, both internationally and within the 1LoO, the right to strike
is under discussion.”® In this context, an issue has come up in the United States.
American temporary agency workers do not automatically become members of the
same bargaining unit that represents permanent staff, and although they can establish a
bargaining unit of their own, this disparity essentially places them at a disadvantage.’*
In this context, the Canadian csN (Confédération des Syndicats Nationaux) also refers
to an interesting judgment by the Supreme Court of Canada:

... situations involving tripartite relationships can cause problems when it comes
to identifying the real employer if the labour legislation is incomplete in this re-
gard. The tripartite relationship does not fit very easily into the classic pattern of
bilateral relationships. The Labour Court (of Quebec) was essentially designed for
bipartite relationships involving an employer and an employee. It is not very help-
ful when a tripartite relationship must be analysed. The traditional characteristics
of an employer are shared by two separate entities — the personnel agency and its
client - that both have a certain relationship with the temporary employee. When
faced with such a legislative gaps, tribunals have used their expertise to interpret
the often terse provisions of the statute. In the final analysis, however, it is up to the
legislature to remedy those gaps.”®

Therefore, it is for the national governments to clarify the matters listed in the articles
11 and 12. In any case, these rights are also guaranteed when these matters have been
dealt with by ratifying other conventions.’

92 1LO (2010), p 76, items 309 and 310.

93 Van der Heijden (2013).

94  1LO (2010), p. 77 item 311.

95 1LO (20104), p. 77 item 312; see also Pointe-Claire (City) v. Quebec (Labour Court) (1997) S.C.R.
1015, § 63.

96  1LO (2010a), p. 78.
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Table 2.1 Matters listed in Article 12 and the most current respective Conventions®”

Freedom of association
(towhich referenceis also made
in Article 4 of Convention no. 181)

Collective bargaining
(to which reference is also made

in Article 4 of Convention no. 181)

Minimum wages

Working time and other
working conditions

Statutory social security benefits

Access to training

Protection in the field of occupa-
tional safety and health

Compensation in case of occupa-
tional accidents or diseases

Compensation in case of insol-
vency and protection of workers
claims

Maternity protection and bene-
fits, and parental protection and
benefits

Freedom of Association and Protection of the Right to
Organise Convention, 1948 (no. 87)

Right to Organise and Collective Bargaining Convention, 1949
(no. 98)

— Equal Remuneration Convention, 1951 (no. 100)
— Minimum Wage-Fixing Machinery Convention, 1928 (no. 26)
— Minimum Wage Fixing Convention, 1970 (no. 131)

— Hours of Work (Industry) Convention, 1919 (no. 1), Hours
of Work (Commerce and Offices) Convention, 1930 (no.
30), Hours of Work and Rest Periods (Road Transport)
Convention, 1979 (no. 153)

— Holidays with Pay Convention (Revised), 1970 (no. 132)

—  Weekly Rest (Commerce and Offices) Convention, 1957
(no. 106),

— Night Work Convention, 1990 (no. 171), Protocol of 1990
to the Night Work (Women) Convention (Revised), 1948

— Part-Time Work Convention, 1994 (no. 175)

— Social Security (Minimum Standards) Convention, 1952
(no. 102)

— Invalidity, Old-Age and Survivors’ Benefits Convention,
1967 (no. 128), Medical Care and Sickness Benefits
Convention, 1969 (no. 130), Employment Promotion and
Protection against Unemployment Convention, 1988 (no.
168)

— Maintenance of Social Security Rights Convention, 1982
(no. 157)

— Paid Educational Leave Convention, 1974 (no. 140),
- Human Resources Development Convention, 1975 (no. 142)

— Occupational Safety and Health Convention, 1981 (no.
155), Protocol of 2002 to the Occupational Safety and
Health Convention, 1981

— Promotional Framework for Occupational Safety and
Health Convention, 2006 (no. 187)

— Employment Injury Benefits Convention, 1964 (no. 121),

— Medical Care and Sickness Benefits Convention, 1969
(no. 130)

— Maintenance of Social Security Rights Convention, 1982
(no. 157)

— Protection of Wages Convention, 1949 (no. 95)
— Protection of Workers’ Claims (Employer’s Insolvency)
Convention, 1992 (no. 173)

— Maternity Protection Convention (Revised), 1952 (no. 103)
— Maternity Protection Convention, 2000 (no. 183)

97 ILC (20104).
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2.2.4 Social dialogue

A fair amount of legislation can also be effected through negotiations, following
social dialogue. 19 out of the 38 CIETT members conduct a kind of social dialogue.
This takes place on the temporary agency sector level, on a cross-sector level as well
as on a national level, whether the user enterprises — the commissioning employers
- are involved or not.”® In that respect, the Netherlands, Belgium, Italy and Germany
are at the forefront of landmark collective agreements.

2.2.5 Data protection®®

Article 6 of the convention stipulates that the processing of personal data of workers
must be restricted to matters regarding their qualifications and work experience. The
collection, storage and presentation must be in line with national legislation. In sec-
tion 11, articles 11 and 12, Recommendation 188 lists more specific guidelines.

It is also important to mention that article 7 of that same section calls for govern-
ments to combat unfair and misleading advertising practices, including advertising
for non-existing jobs.

2.2.6 ‘No fee to worker’'°°

Another key provision of the Convention is Article 7, anchoring the no fee to worker
principle. This means that private employment agencies must not charge workers
with costs or other fees. In the interests of the workers concerned exceptions are pos-
sible, after consulting the social partners.

About one third of the ratifying countries turn out to use this option, which
allows asking jobseekers for fees, or to consider using it.

2.2.7 Fundamental rights'*!

Convention 181 also encompasses the 1.0 core conventions in the field of freedom
of association and collective bargaining, forced labour, child labour and equal op-
portunities. Above, we discussed the articles 4, 11 and 12, anchoring the principles of
Conventions 87 and 98.

98  BCG (2011), p. 71, figure 48.

99 1LO (2007a), ad 110, p. 31; see also 1LO (2010), ad 113, p. 78.
100 1LO (2007a), ad 110, p. 29; see also 1LO (2010), ad 113, p. 81.
101 1LO (2007a), ad 110, p. 24; see also 1LO (2010), ad 113, p. 35 ff.
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The preamble to Convention 181 recalls the provisions of the 1930 Forced Labour
Convention (no. 29) that is aimed against forced labour and exploitation: “Thus, tem-
porary employment agencies have to abstain from illegal practices that tie workers
forcibly to their own agencies or to specific employers, for example through debt
bondage (possibly linked to the illegal imposition of recruitment fees or illegal wage
deductions), the illegal retention of identity documents or other forms of threats’***

Also, temporary employment agencies must abstain from activities relating to
child labour, as included in Convention 182 in respect of the ‘worst forms of child
labour’ To this end, article g states: @ member shall take measures that child labour is

not used or supplied by private employment agencies.

2.2.8 Non-discrimination

Furthermore, article 5 of the Convention states that private employment agencies
‘should treat workers without discrimination on the basis of race, colour, sex, reli-
gion, political opinion, national extraction, social origin or any other form of dis-
crimination covered by national law and practice, such as age or disability’ This right
to non-discrimination is of fundamental importance, particularly for women and for
migrants who find it difficult to realise their rights with respect to wages, working
conditions and more generally the freedom of association.

2.2.9 Migrant workers'*

Article 8 of the Convention directs attention to migrant workers. A Member State
must, after consulting the representative social partners, take measures within its
jurisdiction and, where appropriate, in collaboration with other Member States, to
provide adequate protection to migrant workers and to prevent abuses of migrant
workers who have been placed in their countries by agencies. These measures must
also imply liability to punishment, including a ban on agencies that engage in fraudu-
lent practices and abuses. Article 8 refers to the un convention of December 1990
concerning Protection of the Rights of all Migrant Workers and Members of their
Families.

A later UN convention, dated 1 July 2003, aims to realise equal treatment, includ-
ing equal working conditions for both national and migrant workers, as well as equal
access to protective measures. Equally important in this context is article 5 from
Recommendation 188, calling for written contracts and giving workers adequate in-
formation about their working conditions before their assignment begins.

102 1LO (2007a), ad 110, p. 25
103 I1LO (2007a), ad 110. p. 26; see also 1LO (2010), ad 113, p. 88.
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2.2.10 Complaints procedure '**

Article 10 supplies the need for an adequate complaints procedure. It asks for ‘ad-
equate machinery and procedures, involving as appropriate the most representative
employers and workers organizations for the investigation of complaints, alleged
abuses and fraudulent practices... Taking the case to court need not be the only op-
tion. Often alternative dispute settlements often give more comfort.

2.2.11 Public/private cooperation '

Article 13 aims to promote the cooperation between public employment services and
private employment agencies in the labour market, with the proviso that the pub-
lic employment services stay in charge of formulating the labour market policy and
the usage of funds. Convention 88 has a similar provision in article 11, in which the
authorities are called on to realise an effective cooperation between public employ-
ment services and private, not-for-profit employment agencies. This provision, which
does not cover cooperation with for-profit private employment agencies, appears to
have been superseded by article 13 from Convention 181, but must be seen in its his-
torical context.
Paragraph 17 from Recommendation 188 gives examples of cooperation, includ-
ing:
- pooling of information;
- exchanging vacancy notes;
- launching joint projects;
- outsourcing by public to private, such as projects for the integration of long-
term unemployed;
- training of staff;
- consulting with a view to improving professional practices.

By now, there are many clear examples of these types of cooperation. They tend to
particularly aim at exchanging candidates and vacancies.

In Belgium, agreements have been in place since 1999, which were renewed re-
cently. In Denmark, cooperation likewise focuses on exchanging information, but
also increasingly on outsourcing jobs from the public employment services to the
private agencies. In France, a similar form of cooperation existed, which also drew
criticism. Apart from outsourcing, the cooperation involves exchanging information,
which, as laid down in agreements, must remain confidential. Germany has a frame-

104 1LO (2007a), ad 110, p. 37; see also 1LO (2010), ad 113, p. 64.
105 1LO (2007a), ad 110, p. 45 ff; see also 1L0 (2010), ad 113, p. 57 .
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work agreement between the German federation of temporary employment agencies,
the BAP, and the public employment services. Exchange of information, collabora-
tion on placing target groups, organisation of joint job fairs and regular strategic con-
sultations comprise the main elements of the cooperation. In Italy the cooperation
has taken shape mainly at a local level, i.e. in Lombardy, the province of Florence and
the Marche region. It mainly relates to the public funding of private outplacement
and education projects.

The Netherlands is likewise evincing increasing cooperation. It started in the
1980s with public co-funding of target groups placement by the private sector. By
now, temporary employment agencies also take part in the 33 mobility centres across
the country. The job website werk.nl run by the public employment services is being
supplied with a generous number of vacancies by the temporary employment agen-
cies. A service point called Flex has been founded that acts as a knowledge centre to
facilitate and promote the cooperation between private and public. Moreover, agree-
ments are being made with municipalities to tackle the rising youth unemployment
at a local level and more generally, to place more specific target groups. To promote a
better match between supply and demand, so-called ‘speed-dating sessions’ are held
on the public service premises, in an attempt to bring the jobseeker into contact with
the existing demand quickly and efficiently.

In Spain, negotiations are ongoing on far-reaching forms of cooperation. Al-
though in Sweden, whilst cooperation has not yet been formalised, certain forms are
being used in practice, such as the exchange of information on the local level as well
as joint outplacement and coaching programmes.

In the United Kingdom the cooperation between the British temporary employ-
ment confederation REC and the public Job Centre Plus was sealed with a renewed
Memorandum of Understanding. Specific support programmes were set up together
with private parties to combat the rising unemployment, following earlier experiences
with information exchange and seeing applicants on the Job Centre Plus premises.
Strategic labour market consultations likewise contribute to further cooperation.

Lastly, the European Commission is promoting this cooperation and putting it
at the top of its agenda.'®® Article 13 stipulates that the private employment agencies
are to supply information at regular intervals ‘to allow the competent authority to be
aware of the structure and activities of private employment agencies in accordance
with national practices’ This information can contribute to creating a better picture
of the labour market in general.'"’

106 The examples have been taken from cIETT data.
107 See also Koeltz (2013).
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2.2.12 Implementation

Article 14 calls for an adequate implementation by means of laws or regulations that
are consistent with national practice, for supervision by the labour inspection ser-
vices or another supervisory public body, as well as measures, including penalties, to
prevent violations.'*®

2.2.13 Revision

Article 16 provides that this Convention 181 revises the Fee-charging Employment
Agencies Convention (revised), 1949 and the Fee-charging Employment Agencies
Convention 1933.

2.3 IMPACT

2.3.1 Number of ratifications

If we consider the impact that Convention 181 has had, it is important to see how
many countries have now ratified this convention. As per June 2016, that number
amounted to 32.

The question is how significant this number is. The ratifying countries only
make up 17% of 1LO’s 186 Member States. One might conclude that, so far, the impact
has been modest. However, it is important to regard this number in relation to other
ILO conventions; on the basis of 32 ratifications as per mid-2016, where does Con-
vention 181 rank?

Table 2.2 Countries that have ratified Convention 181

1999  Albania 30 June
Ethiopia 24 March
Finland 25 May
Japan 28 July
Morocco 10 May
Netherlands 15 September
Panama 10 August
Spain 15 June
2000  Czech Republic 9 October
Italy 1 February
2001  Moldavia 19 December
2002  Georgia 27 August
Portugal 25 March

108 See1LO (2010), ad 113, p. 65.
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2003  Hungary 19 September
2004  Belgium 28 September
Lithuania 19 March
Uruguay 14 June
2005  Bulgaria 24 March
2006  Algeria 6 June
Surinam 12 April
2008  Poland 15 September
2010 Bosnia and Herzegovina 18 January
Slovak Republic
22 February
2012  lIsrael 4 October
(FYR) Macedonia 3 October
2013 Fiji 21 January
Serbia 15 March
Zambia 23 December
2015  Mongolia 17 April (effective as of 17 April 2016)
Nigeria 14 May (effective as of 14 Mei 2016)
France 28 October 2015 (effective as of 28 October 2016)
2016  Mali 12 April 2016 (not yet effective)

At the beginning of 2016, of the 177 so-called technical 1Lo conventions, Conven-
tion 181 ranked 59th. At that time, the technical conventions saw an average of 28
ratifications, and with its 32 ratifications, Convention 181 tops that. We can also con-
sider all conventions concluded since 1990. What picture emerges? Convention 182
concerning the Worst Forms of Child Labour from 1999 and the Maritime Labour
Convention are well ahead of Convention 181 by 180 and 7o ratifications respectively.
As a result, Convention 181 shares the third position with Convention 185 concerning
the Seafearers’ Identity Documents (Revised) from 2003.

If we look at the 1.0 conventions that cover specific forms of labour, such as
part-time work, home work and domestic work, these conventions, i.e. Part-Time
Work Convention 1994 (no. 175), the Home Work Convention 1996 (no. 177) and
the Domestic Workers Convention 2011 (no. 185) turn out to have been ratified by
a few as 14, 10 and 22 Member States, thus lagging far behind the 32 ratifications for
Convention 181.

These reasonably healthy positions may be partly influenced by a waning eager-
ness to ratify 1ILo conventions during the past years; still they have been achieved.

2.3.2 Prospects

In 2010, the 1LO conducted a survey among its Member States regarding their inter-
est in ratifying at a later date. On this occasion 38 Member States came forward as
prospects, i.e.:
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Table 2.3 Prospects for ratification of Convention 181 in 2010

Bangladesh Estonia Montenegro Sudan

Belize France Mozambique Sweden

Benin Honduras Myanmar Syria

Bolivia Israel Nepal Tunisia

Brazil Ivory Coast Nigeria Ukraine

Cameroon Jordan Peru United Arab Emirates
Central African Rep. Latvia Rwanda Venezuela

Chile Madagascar St Vincent and the Yemen

Egypt Malawi Grenadines Zimbabwe

Eritrea Mongolia Serbia

They include countries such as Serbia, Israel, Mongolia, Nigeria and France, which
have since ratified the convention, but also countries such as Chile, Peru and Sweden,
which may possibly see no further impediments to future ratification.

Nevertheless, impediments to ratification remain. After all, 23 countries adopted
Convention 96, 15 of which opted for the strict Part 111 that is aimed at total prohibi-
tion of private employment agencies carried out for profit. As we saw earlier, the 1LO
takes that to include the commercial temporary employment agencies.

Table 2.4 Ratifications of Convention 96 that are still in force '*°

Part Il Part 111
Bangladesh Guatemala Argentina
Bolivia Luxembourg Ireland
Costa Rica Libya Ivory Coast
Cuba Mauretania Malta
Djibouti Pakistan Mexico
Egypt Swaziland Senegal
Gabon Syria Sri Lanka
Ghana Turkey

Of the countries that have ratified Convention 96 there are four that are listed among
the prospects for Convention 181, i.e. Ivory Coast (Part 111) and Bolivia, Egypt and
Syria (Part 11). Countries that have ratified Convention 96 and not yet ratified Con-
vention 181 continue to be bound to follow the obligations of Convention 96. Only
upon ratification of Convention 181 the obligations of Convention 96 automatically
cease, as this ratification also counts as a denunciation of Convention 96.

By now, France has ratified Convention 181 and thus taken leave ‘ipso jure’ of
Convention 96.''° The French government had pre-empted this by removing the
state monopoly in the field of employment services and instituting the Pdle Emploi.

109 I1LO (2010), ad 129.
110 La Tribune (2015).
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However, in 2012, the Committee on Applications and Recommendations had to re-
mind the French government that it was not in line with international law. In a direct
request in 2013, the Committee addressed the governments of Egypt, Brazil and Syria
in similar terms. In France, by the way, parliamentary scrutiny did draw criticism.
Members of parliament particularly raised objections to the so-called ‘marchandisa-
tion’ of the unemployed.'"!

Countries on this Convention 96 list, such as Cuba and Guatemala, indicated
that they did not intend to allow temporary agency work. Even though they now
have laws or regulations regarding temporary employment agencies, other countries
stated that they do not wish to ratify, since their legislation is not fully in line with
Convention 181 and they do not intend to align it. For instance, Canada, Denmark,
South Korea, New Zealand, Romania, the United Kingdom and the United States
have issues with the no fee to workers principle; South Korea, Mali and Mexico do not
want to implement provisions with regard to migrant workers. Moreover, the United
Kingdom and Switzerland have issues with articles 11 and 12 and the corresponding
requirements regarding collective bargaining. Furthermore, Canada states that its
legislation is implemented regionally and that not all regions comply with Conven-

tion 181.'*2

It is ascertainable that thanks to its 32 current ratifications Convention 181 has more
Member State support than Convention 96, which is clearly losing ground; at one
point 42 Member States had ratified it, but by now 19 of those have renounced this
convention. If the remaining 33 prospects actually were to decide to ratify Conven-
tion 181, it would arrive at 65 ratifications, which will then far exceed the 19 remaining
adherents of Convention 96, and is considerably higher than the current average of
28 ratifications per convention.

2.3.3 Survey: more ratifications needed for Convention 181"’

During its 9g9th 1LC session in 2010, the 1LO gave attention to the topic of employ-
ment instruments, in the context of the 2008 Declaration on Social Justice for a Fair
Globalization. The 1Lc regularly focuses on this declaration by putting related topics
on the agenda. This time, it was a survey of a number of employment instruments,
which were examined by Committee of Experts in the Application of Conventions
and Recommendations (CEACR).

11 Chaignon & Rousseau (2014).

112 This was derived from data from the correspondence between 1.0 and its Member States, with
reference to Survey ad 113, which I perused.

13 1LC (2010b), Part 1, p. 27-49.
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There were discussions about the Employment Policy Convention, 1964 (no. 122); the
Human Resources Convention, 1975 (no. 142); the Employment Service Convention,
1948 (no. 88), and the Private Employment Agencies Convention, 1997 (no. 181). Like-
wise, attention was given to the Job Creation in Small and Medium Sized Enterprises
Recommendation, 1998 (no. 189) and the Promotion of Cooperatives Recommenda-
tion, 2002 (no. 193).

Many of the above data are derived from the survey report. Interestingly, Con-
vention 181 was seen in the wider context of international standards that are essential
to the desired labour market policy. The preamble of the 1964 Employment Policy
Convention refers to the Universal Declaration of Human Rights from 1948, which
states that ‘everyone has the right to work, to free choice of employment, to just and
favourable conditions of work and to protection against unemployment’ This con-
vention focuses on full employment and free choice of employment.

These principles can also be found in the International Covenant on Economic,
Social and Cultural Right, adopted in 1966, which provides that the right to employ-
ment implies that everybody has the right to build a life by means of work that they
have chosen or accepted freely, and that the Member States take adequate measures
to ensure that right. Note that this does not entail an absolute right to work, but
rather free choice of employment, meaning that everyone is free to freely accept or
choose employment without being forced into a job. ‘Right to employment’ also im-
plies a system guaranteeing that everybody has access to employment.

Such a system in turn requires efforts in the field of adequate education and
training. The latter is anchored in the 1975 Human Resources Development Conven-
tion (no. 142) and can also be found in the articles 11 and 12, sub e, commissioning the
Member States that have ratified Convention 181 to ensure that the necessary training
takes place.

The cEACR report shows the mutual commitment between public employment ser-
vices and private employment agencies, as well as the connection between the 1948
Employment Service Convention (no. 88) and the 1997 Private Employment Agen-
cies Convention (no. 188). Earlier on, we noted that Article 11 of Convention 88 relat-
ing to public-private cooperation in the labour market is a mirror image of Article 13
of Convention 181.

Deliberations
During the 1Lc deliberations, the employers appealed to their governments to ratify
Convention 181."'* They also remarked that the Convention did not contain any

114 1LC (2010b), Part 1, p. 35, item 117.
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regulations concerning strikes."'* Article 6 of Recommendation 188, which aims to
prevent the replacement of workers who are on strike by temporary agency workers,
was merely advisory. Moreover, they stated that adequate employee protection did
not guarantee that temporary agency workers’ protection should equal that of other
workers.''® Furthermore, they asked for supervision of Article 7 of the Convention
— the no fee to worker principle - as well as for attention to the potential extraterritor-

ial effect of Article 8 regarding types of migration between countries.'"’

Referring to Conventions 88 and 181, the employees stressed that the role private em-
ployment agencies play in achieving full and productive employment should not be
considered decisive, or that the public employment services should be overrated. It
had become clear that abuses by private employment agencies were ongoing, particu-
larly in cross-border activities, which the governments as yet had failed to get a grip
on. There was also a relation with the more general and polymorphous phenomenon
of precarious employment that emerged in many countries and about which little was
yet known.''® The employees also requested attention to the 2006 Employment Re-
lations Recommendation (no. 198) that aims to prevent that atypical forms of labour
lack employee protection.''® For a labour market to be effective, it was necessary
to link the services of private employment agencies to a licensing and certification
requirement.

The government of the United Kingdom reacted to allegations that temporary
agency workers in particular lacked rights by stating that they are free to join a trade
union and that they do not need to inform their employer. They can ask trade union
representatives for support everywhere, and the employer is not allowed to discrimin-
ate on the grounds of trade union membership. On the basis of studies, many tem-
porary agency workers are thought to prefer the flexibility of temporary agency work.
The United Kingdom likewise has regulations and facilities for labour protection, also
for migrant workers.'*°

A key priority for the employees turned out to be that more Member States were
to ratify the relevant Conventions, including Convention 181.*' Also, they requested
attention to the serious problems related to the labour market, which is becoming
more and more precarious and segmented, and for the problems that the tripartite re-
lations of Convention 181 evoke. The 2006 Employment Relations Recommendation

115 1LC (2010b), Part 1, p. 36, item 118 and item 122.
116 1LC (2010b), Part 1, p. 36, item 119.
117 1LC (2010b), Part 1, p. 36, items 120 and 121.

119 1LC (2010b), Part 1, p. 36, item 131.

)

)

)

18 1LC (2010b), Part 1, p. 36, item 130.

)

120 ILC (2010b), Part 1, p. 39, item 133.
)

121 ILC (2010b), Part 1, p. 42, item 149.
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(no. 198) should be taken forward. A thorough survey should take place, followed by
a discussion about what the 1Lo might be able to do about it. Moreover, it should look
at guaranteeing the freedom of association and collective bargaining for temporary
agency workers, also in relation to their involvement in strikes.'*?

The employers emphasise that more jobs are the only way to face the economic un-
certainties, and this requires better thought out and more effective regulations that
manage to combine flexibility and social protection.'*?

Eventually, the chairman of the committee in charge of the discussion about the
report on the employment instruments stated that it had been logical to include Con-
vention 181 in the deliberations, even though only 23 Member States had ratified it at
that moment and had not yet acquired a great deal of experience with the convention.
The committee posited that private employment agencies should undoubtedly play
an increasingly important role in bringing supply and demand together; it was to be
hoped that more Member States would choose to ratify Convention 181.'**

2.3.4 Consequences of ratification

Interestingly, some countries that have ratified the convention do not yet meet the
requirements to implement it, as is the case with Uruguay and Surinam.

For that matter, ratification does not automatically mean that legislation or regu-
lations are directly in accordance with the provisions of Convention 181. This may
involve a lengthy process, in which efforts are made to work towards this agreement.
It has been indicated above that this applied to Surinam and Uruguay. It likewise
applies to Morocco, which ratified the Convention simultaneously with the Nether-
lands in 1999, but does not yet have legislation in place that is up to standard.'** This
is also the case in, for instance, Surinam, which ratified the employment agency con-
vention in 2006, but so far has only produced a draft law.'**

On the other hand, non-ratification does not preclude adequate legislation.
Sweden, for example, has fairly far-reaching legislation that matches the principles
of Convention 181."*” Sweden wishes to consider ratification in relation to its imple-
mentation of the European Temporary Work Directive.

122 1LC (2010b), Part 1, p. 43, items 154 and 155.

123 1LC (2010b), Part 1, p. 44, item 157.

124 1LC (2010b), Part 1, p. 45, item 162.

125 Ahmed (2011).

126  The draft roughly translates as: ‘draft law for placement of workers by intermediaries, 2009.
127 Van Liemt (2013), p. 21 ff.
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Non-ratification may also indicate that there is yet work to be done to ensure accept-
able temporary employment relations. In South Africa, discussions about this topic
are ongoing. As early as 1983, this country did acknowledge temporary agency work
on the basis of tripartite relations. Sadly this phenomenon increasingly left employees
vulnerable to abuse. Moreover, legislation has been adjusted for triangular relations,
making commissioning clients jointly and severally liable for wage payments (1995),
yet implementing the legislation proved difficult. The government cannot implement
the solution proposed in Convention 181 that the national government is to allocate
responsibilities. In 2010 this resulted in a de facto ban on temporary employment
agencies by no longer classifying them as formal employers. Since then, the govern-
ment has dropped this provision and proposed a maximum placement period of
3 months, later extended to 6 months. Trade unions resisted this proposal, favouring
the prohibition of temporary employment agencies. On the other hand, employers
prefer a maximum placement period of 24 months. Moreover, there is the proposal to
apply the no fee to worker principle, together with the ensuring of data protection.'*®
The discussion and the bills have not yet resulted in a solution that is acceptable to
all parties. Thus, ratification of Convention 181 is by no means imminent in South
Africa.

A similar discussion is taking place in India. This country has had outsourcing
legislation in place since 1970,'*” but it hardly takes into account the alternative role
that temporary agency work plays. Therefore, ratification of Convention 181 and spe-
cific national legislation for temporary employment agencies are being advocated.'*°

2.3.5 Supervision by the CEACR

Ratifying a convention begins a process in which a Member State commits itself to
aligning its legislation with the provisions of the convention. Within the 1Lo gov-
ernance structure, the Committee of Experts on the Application of Conventions and
Recommendations (CEACR)"' monitors that this actually happens. In the frame-
work of its supervisory role, the Member States must report periodically on their
compliance with the ratified conventions: every other year regarding the eight fun-
damental and the four priority conventions, and at five-yearly intervals in respect of
the other conventions.

In its supervisory role, the Committee can make use of direct requests and
observations. Analysing the report in relation to Convention 181, it becomes clear

128 Benjamin (2013), p. 2 ff.

129 The contract labour (regulation and abolition) Act 1970. Act no.37 of 1970.
130 ISF (2012). See also: Papapostolou & Nurthen (2012).

131 Van der Heijden (1999b); Van der Heijden (2014a)
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that the majority of the questions deal with Articles 11 and 12 (employee protection),
Article 7 (no fee to workers principle), Article 13 (public-private cooperation), Article
8 (migrant workers), Article 10 (complaint procedures) and Article 5 (equal treat-
ment). In this respect, the committee requests further particulars.

2.4 2009 WORKSHOP: PROMOTING CONVENTION 181

In 2009, the 1L0 organised a workshop to promote further ratifications of Conven-
tion 181. A special issues paper was produced for that purpose, entitled: Private Em-
ployment Agencies, Temporary agency workers and their contribution to the labour
market. This paper went into the background of the various provisions in Convention
181, the regulations themselves, the sectoral aspects, the impact of the economic crisis
and the social dialogue.'** In respect of the benefits of the Convention it stated that:

The Convention can be an engine for job creation, structural growth, improved
efficiency of labour markets, better matching of supply and demand for workers,
higher labour participation rates and increased diversity.

It also sets a clear framework for regulating, licensing and self-regulation, thereby
encouraging reliability; ensuring effective protection of workers against unfair
practices, for example as regards pay, contract conditions, safety and health by un-
scrupulous providers or user enterprises of temporary agency workers; discour-
aging human trafficking; and promoting cooperation between public and private
employment services.

Private employment agencies can act as an entry-port to the labour market, espe-
cially for disadvantaged jobseekers, and can enhance worker employability by facil-
itating access to training and offering opportunities for professional experience in

different working environments.'*

Thus, it stated the significance of Convention 181 plainly and clearly. 28 governments,
together with 26 employee representatives and 34 employer representatives particip-
ated in the workshop. The points under discussion related to: the contribution to the
labour market, legislation, employees’ rights, the economic crisis, how to promote
further ratifications and finding points of consensus. With regard to the contribution
to the labour market it was established that the services of private agencies that re-
spect the principles of the convention can contribute to:

- matching supply and demand in the labour market, including the necessary flex-

ibility for enterprises;

132 WPEAC (2009).
133 WPEAC (2009), p. 41.
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- implementing active labour market policies and creating pathways between un-
employment and employment by:
« helping jobseekers (re)entering the labour market;
« helping disadvantaged people entering into the labour market;
 creating more job opportunities for more people;

- facilitating the transition between education and the labour market by giving
students and other young people the opportunity to gain work experience;

- providing temporary agency workers with vocational training;

- converting types of contracts, e.g., transition from a temporary agency contract
to a fixed-term or permanent contract;

- promoting life-work balance, e.g., by providing flexible working time arrange-
ments;

- fighting undeclared work;

- decent working condition for cross-border work;

- implementing national policies to promote public-private cooperation.

It was also established that appropriate regulations by national governments, de-
veloped either jointly or independently, incorporate the principles, rights and obliga-
tions in Convention 181.

The participants passionately advocate engaging in ratification and implementa-
tion of Convention 181, aided by means of various actions including help from the
ILO.

2.5 MARITIME CONVENTION AND DOMESTIC WORKERS
CONVENTION

Apart from Convention 181, temporary agency work has also required attention in
respect of the creation of other conventions. On page 20 I mentioned that in 1920
a ban on private placement was included in the Maritime Convention. It took until
1996 for this ban to be lifted. In 1996, prior to the creation of Convention 181, the
Recruitment and Placement of Seafarers Convention (no. 179) was created, making
further provisions for private recruitment and placement services for seafarers. Con-
vention 179 included essentials such as no fee to workers and privacy, licensing and
certification requirements. Ten Member States ratified this convention, until its in-
tegration into the comprehensive Maritime Labour Convention in 2006 caused its
abolition. The latter convention provides that private placement as well as temporary
agency work is allowed."**

134 Heerma van Voss et al. (2006), p. 26.
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Since then, 78 Member States have ratified this convention. The Netherlands ratified
the convention in 2011, and specified arrangements regarding placement and provi-
sion of workers in a government resolution dated 27 August 2012.'*®

In 2011, the Domestic Workers Convention (no. 189) was created. Article 15 gives spe-
cific attention to the role that private employment agencies play in combating abuses.
By now, this convention has 22 ratifications.

135  Resolution dated 27 August 2012, containing rules on seafarers’ entitlements, placement and pro-
vision of seagoing workers, and on amending the Working Hours Decree and the Working Con-
dition Decree with reference to the implementation of the Maritime Labour Convention 2006,
Dutch law gazette (Staatsblad) (2012) 397 art. 9 to 11.
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Complications

Chapter 2 outlined the development towards a new convention for private placement
and for temporary agency work in particular. This chapter will explore the ensuing
complications.

While Convention 181 was nearing its completion, a discussion started about
contract labour, which overlapped the phenomenon of temporary agency work and
actually also needed further regulation. This discussion turned into a consultation
that led to a recommendation in respect of the employment relationship. Simultan-
eously, however, a newer, broader discussion began about precarious work, which
was thought to supersede standard employment to an increasing extent. Subsequent-
ly, temporary agency work was also categorised as being a type of precarious work.

In addition, the stances social partners take, the potential bottlenecks and the
introduction of the novel concept of Non-Standard Forms of Employment (NSFE),
will be discussed.

3.1 CONTRACT LABOUR

3.1.1 Attention for contract labour **¢

The Adoption of Convention 181 meant that private placement was finally allowed
and that regulations were drawn up for the triangular employment relationships that
are attendant on the fact that in temporary agency work three parties tend to play a
role, i.e. the temporary worker, the temporary agency and the user company.

In article 1b, the Convention phrases this as follows:

[...] services consisting of employing workers with a view to making them avail-
able to a third party, who may be a natural or legal person (referred to as a “user

enterprise”) which assigns their tasks and supervises the execution of these tasks.

136 Governing Body 262\92-2A E95 1V 2, p. 68 ff.
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Essential in this passage are the placing agent who also acts as the employer and the
workers who actually work for a third party that acts as commissioning client and
supervises the work that needs to be done. The breeding ground for this triangular
employment relationship is the allocation of labour, i.e. bringing supply and demand
together in the labour market, which is characteristic of all the conventions named
in chapter 2.

However, it had also become clear that these allocation services involve inter-
mediaries acting as employers, so that regulations also had to be drawn up for them.
And this touches on the other issue that was occupying the 1L0 at the time: contract
labour. It has always been hard to interpret this concept. Contract labour can take
a great many shapes, and the problem was and still is that no clear-cut definition is
available.

Apart from placing temporary agency workers as defined in Convention 181 (art.
1b), temporary employment agencies also engage in contract labour. That is why fur-
ther analysis of the contract labour discussion is relevant. Moreover, the concepts of
temporary agency work and contract labour overlap.

The Governing Body of the 1.0 did not only place the revision of the Fee-Charging
Employment Agencies Convention (no. 96) on the agenda, but also the issue of con-
tract labour. This had to do with the obscurity of the concept, which would not yield
sufficient social protection for the workers concerned. The Governing Body dis-
cussed the topic at their 258th and 259th sessions (in November 1993 and March 1994
respectively), concluding that further research on the subject was necessary to find
our whether the development of an international standard would be feasible.

At the March 1994 session, the Governing Body anticipated the various discus-
sions by distinguishing three types of labour relationships, i.e.:

—  on the basis of a ‘employment agreement,
- on the basis of labour only contracting’;
- on the basis of job contracting’

In case of an ‘employment agreement, the worker agrees to work for and under the
authority of the employer. The employer is responsible for providing the necessary
working materials, paying the wages, ensuring that occupational health and safety
regulations are observed and also for taking care of social security arrangements.
‘Labour only contracting’ is only about providing manpower, which makes it
compatible to temporary agency work. It involves a worker who is assigned to a third
party (commissioning client) by an intermediary who also acts as the employer.
‘Job contracting’ involves a subcontractor, who can be a large or small business or a
self-employed worker rendering services to a contractor. From a formal legal perspect-
ive, this involves a commercial contract by which the enterprise outsources work to a
subcontractor who employs the workers under his supervision or acts independently.
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In reality, however, it is often hard to distinguish ‘labour-only contracting’ from ‘job
contracting, as many hybrid forms are conceivable. In some countries, labour-only
contracting’ is banned, and in such cases, parties will resort to fictitious job con-
tracting’ Likewise, it is hard to distinguish between ‘contracting of service, which
makes use of an employment or services contract, and a ‘contract for services’ (i.e. job
contracting). Meanwhile the distinction is quite relevant as it indicates exactly who
is responsible for what.

‘Contract labour” is a commonly used term and denotes both ‘labour only con-
tracting’ and ‘job contracting. According to the 1Lo Office’s report to the Governing
Body in March 1995'%, ‘contract labour’ is a rising phenomenon that is mostly found
in sectors such as construction, the clothing industry, plantations, forestry, the oil
and gas industry and transport; it is also common in the 1T sector.

Reasons to opt for outsourcing include capitalising on cyclicity, cost manage-
ment, the need for flexibility, enhancing the job security of the core-team, the need to
minimise risks and anticipating growing insecurity.'*®

Generally, the report observes that this increasingly popular form of organising
labour jeopardises worker protection. Hence the call on the 1L0 to pay attention to
this growing phenomenon.

3.1.2 Extensive report of 1997 conference

The 1o Office compiled an extensive report on contract labour*® for the 1997 1.0
conference. The topic was examined in 1997 according to a so-called double-discussion
procedure, which meant that the topic would recur on the agenda for the 1998 confer-
ence. The report provides an extensive analysis of the phenomenon, linking up with
earlier reports to the Governing Body.

Again, the concepts of ‘job contracting’ and ‘labour only contracting’ are discussed.
With regard to ‘job contracting) a distinction is made between ‘contracting in’ and
‘contracting out’; if the former applies, the work is carried out at the premises of the
commissioning client; in the latter case, the work is carried out at the premises of the
subcontractor.'*’

The ‘contract labour’ arrangements can be tripartite or bipartite in nature. A tri-
partite relationship either involves a worker, a user company and a third party - being

an established business supplying goods and services — or a worker, a user company

137 Governing Body 262\92-24A E95 1V 2, p. 282.
138 Governing Body 262\92-24 E95 IV 2, p. 287.
139 1LC (1997b).
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and a third party that specialises in providing manpower. The bipartite form involves
an individual who provides the user company with labour. These are the main cat-
egories, but they do not exhaust the full spectrum of possibilities.'*' Thus, in practice,
it is often difficult to ascertain which form of contract labour we are dealing with,
especially if employment relationships are informal.

In the report, temporary agency work is looked upon as a form of ‘labour only
contracting, which has given rise to controversies in legal literature. Specifically, the
question arose as to whether the temporary employment agency as a mediator and
employer actually implies an acceptable form of employer practice and whether the
user company should be considered to be the employer instead.'*?

This critical note may be considered remarkable, as efforts were made simul-
taneously to regulate temporary agency work in the framework of the Convention 96
revision and in essence to assign the role of employer to the temporary work agency.

The 1L0 report names the factors that influence the supply of contract labour. It
mentions the high levels of unemployment'*® that cause people to be generally more
receptive to forms of so-called non-standard work, work that deviates from the stand-
ard of open-ended careers on a full-time basis. Female labour and the ageing labour
force also make non-standard work more popular. There is a younger generation of
workers with a different outlook on work, although many still prefer the old pattern.

The demand for contract labour'** is driven by the global trend towards en-
hanced flexibility, decentralisation and specialisation of manufacturing processes,
the rise of new technologies and new working methods that arise from an increas-
ing global economic competition and a growing interdependence of economic and
financial markets.

The report also gives examples'** of how labour law and collective bargaining have
capitalised on the phenomenon of ‘contract labour’ Essential in that respect is the
judgment of the court as to whether a commercial contract or an employment con-
tract applies. The report concludes'* that adequate legislation is needed in view of an
increasing use of contract labour. It lists three important reasons:

- the dependence on the material employer;

- the obscure role of the third party/ intermediary;

- the difficulty if interpreting the phenomenon in general.
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Although this analysis also appears to acknowledge forms of temporary agency work,
the 1Lo Office turns out to have taken a different view. According to the report, it
is legitimate to exclude temporary employment agencies from new contract labour
legislation, since the status of temporary agency worker means that social law applies
and the revision of Convention 96 will imply an unambiguous worker protection.'*’

3.1.3 Survey among member states '*®

In order to draft a proposal for adequate international regulations, the 1Lo Office

carried out a survey among the member states. Questions were asked, among others,

about:

- the need for either a convention, a recommendation or a convention supple-
mented by a recommendation;

- whether the preamble should include adequate worker protection as an objective;

-  what should be taken into consideration with respect to the implementation of
new standards;

- which topics must be regulated;

- whether contract labour may be prohibited;

—  whether a registration and licensing requirement may be feasible;

- whether equal treatment is required and who must be the benchmark;

- how the responsibilities with regard to the financial, employer, occupational
safety and health, social security and liability obligations should be allocated;

- whether measures for migrant workers are needed.

84 member states responded to the questionnaire. 74 of which reacted positively to
the question about an instrument, 15 wanted a convention and 27 preferred a recom-
mendation; 34 wanted a convention supplemented by a recommendation. In any case,
78 wanted a new standard aimed at worker protection; for implementation methods,
62 wanted legislation, collective agreements, arbitration and jurisdiction; 61 wanted
unambiguous definitions of ‘contract worker, ‘subcontractor’ and ‘intermediary’; 55
wanted a general application, but 52 wanted to allow for exceptions.'*’ In this re-
spect, the 1Lo Office remarked that the provision was aimed at the temporary agency
activities that were to be covered the new Convention 181. In view of the intended
definitions, temporary agency workers would be included in both conventions and
that would require an exception.'*® 72 member states agreed with the substantive

147 1LC (1997b), p. 75.
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proposals; 51 supported a registration and licensing requirement and 54 agreed with
an obligation to guarantee equality of treatment; 37 member states were in favour of
distribution of responsibilities; 53 wanted protection for migrant workers.'**

3.1.4 A laborious discussion on worker protection

The Committee on Contract Labour presented the above-mentioned reports at the
1997 1LC. It set out to explain the topic by means of a slide presentation.'*

It became clear that the main issue concerns the contractual status of the work-
ers involved and the corresponding worker protection. Arrangements on the basis
of an employment relationship with either the user company or the subcontractor
are conceivable. Other arrangements, however, do not involve employment relation-
ships with the subcontractor or the intermediary, even though they supply labour
that benefits the user company. Nor does an employment relationship apply if the
worker supplies his labour or services directly to the user company;, as is the case for
a self-employed subcontractor (figure 3.1). To determine whether worker protection
was in place, the concepts of subordination and dependency were introduced.

dependency
and/or
subordination

f

non-employee

Figure 3.1  Scope of possible instrument(s) Slide presentation on worker protection at 1997 1LC

151 1LC (1997b), p. 98.
152 Slide presentation worker protection at 1997 1LC.
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From the start, the employers’ attitude in the Committee on Contract Labour has
not been positive.'**> The employers’ spokesperson reminded the Committee that the
Governing Body’s decision to place contract labour on the agenda in April 1995 had
certainly not been unanimous. At the time, the employers had opposed the employ-
ees’ proposal, and many national government had also had doubts. There was a fair
amount of conceptual, definition-related and practical problems, and even the Office
itself was thought to have serious doubts about the feasibility of regulating this phe-
nomenon by means of 1ILO standards.

In fact, the employers could not provide a good definition. They did spot oppor-
tunities to tackle so-called bogus arrangements, fraud and illegal activities that took
place to evade legal obligations and that encroached on workers’ rights.'** However,
the present proposal was not satisfactory in that respect. The proposal was contrary
to national legislations and practices; it created issues with tax and premiums, lim-
ited outsourcing of work and harmed employment. Producing an adequate definition
proved impossible and the solution of working with an evolving criterion of depend-
ency was unworkable. Achieving consensus would not be feasible, particularly for
employers and various governments.

By contrast, the employees were happy'*® with the fact that the topic had been
placed on the agenda; they took the view that the 1Lo office had acquired sufficient
knowledge and had presented a clear concept as a basis for a potential standard. They
harked back to the 1Lo principle that labour is not a commodity and that the em-
ployment contract imposes an obligation on the employer to protect employees ad-
equately, which is a measure of social justice that benefits society as a whole.

The employees’ spokesperson argued that the employment relationship was at
risk due to the increasing use of ‘co-employment’ and ‘triangular employment re-
lationships, which could place workers outside the scope of labour legislation. The
employees argued that even though subordination and dependency resulted, in prin-
ciple, in protection for many workers by 1LO instruments, many other workers were
by now excluded, and therefore a new instrument was needed to extend worker pro-
tection. There were no negative consequences for employment and, at worst, con-
tract labour was simply a form of fraud in order to evade employers’ obligations. Still
according to the employees the complexity of the issue should not be exaggerated
either.

The national governments'*®
experiences. For instance, the national governments of Australia and New Zealand

gave various reactions based on a wide range of
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were not enthusiastic, while the Ec countries aimed for a positive approach to the
discussion on the basis of the proposals. In view of the negative results of contract
labour in their region, the national government of Trinidad & Tobago, speaking also
on behalf of the Caribbean community, advocated measures. Canada and Japan were
in favour of a recommendation.

The francophones were having difficulties with the French translations of the
definitions, which were not clear. A number of national governments, including
those of Canada, Chile, Cyprus, Hungary, Mauritius, the Netherlands (speaking on
behalf of the Ec), Switzerland and the United States likewise asked for clarification
of definitions. The French government argued that well-defined subcontracting be-
tween two companies was beyond the scope of the proposed convention, but might
come under the recommendation and thus they asked for clarification.

All in all, the attitudes of the governments did nothing to lessen the employers’ con-
cerns; in many respects they were actually exacerbated. The employers also realised
that a third category of workers was emerging. The first category relates to the clearly
independent worker, the second category to the worker who is working on the basis
of an employment relationship, while the third category relates to the worker who
does not have employee status, but who should have the corresponding advantages.

The employees opposed the introduction of a third category.'®” The employers
held the view that international legislation should not concern itself with commer-
cial contracts if this meant that the corresponding advantages were also taken from
workers. The employers stressed that they did not want to support illegal, fraudulent
or ‘bogus’ labour practices.'*®

The employees indicated that the essential problem was the existence of ‘dis-
guised’ employment and ‘triangular’ employment relationships, which had shown
a sharp increase in the years preceding the conference and undermined the basis of
labour legislation. If the 1Lo could not remedy this, then obviously the 1Lo could not
adjust to the changing world of work.'*®

By means of an amendment, the employers tried to have article 1 of the draft
convention changed; this article stipulates that the International Labour Conference
should adopt standards for contract labour, and the employers wanted this section
struck off as soon as the discussion began. However, the amendment was rejected
with 4072 votes in favour and 7260 against (44 abstentions). Thus, the playing field
was staked out for the time being.'*°

157 1LC (1997d), p. 11.
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3.1.5 Temporary agency work is excluded

A further interesting point is that in the proposals for a convention, temporary agency
work is excluded from its application. By ‘contract labour’ the draft convention
means:'*!

5. For the purpose of the proposed convention the term ‘contract labour’ should
mean work performed for a natural or legal person (referred to as a ‘user enter-
prise’) by a person (referred to as a ‘contract worker’) pursuant to a contractual
arrangement other than a contract of employment with the user enterprise, un-
der actual conditions of dependency on or subordination to the user enterprise,
where these conditions are similar to those that characterize an employment
relationship under national law and practice.

6. The proposed convention should apply to all branches of economic activity and
to all contract workers. It should not apply to employees of private employment
agencies, who are made available to a user enterprise to perform contract labour.

At the employers’ request, the committee eventually extended this exclusion to all
workers who are working on the basis of an employment relationship. One proposed
amendment read: ‘It should not apply to workers who in accordance with national
law and practice have a recognized employment relationship. By means of a sub-
amendment this was later changed to: ‘It should not apply to workers who in accord-
ance with national law and practice have a recognized contract of employment.

This would have been alogical continuation of the exclusion of temporary agency
workers who are working on the basis of an employment relationship. However, fol-
lowing a suggestion made by the South African government, the employees request-
ed adding the words ‘with the user enterprise’ at the end as a sub-amendment. This
proposal was carried with 14,364 in favour and 13,965 against, a modest majority.'**

The employers’ representatives much regretted this outcome regarding such an
essential and fundamental part of the proposal. They stated that the 1Lo works on the
basis of tripartism and consensus, which was why they found it disappointing that
half of the governments did not vote. The governments only made up a small part
of the majority vote, supplemented by employees. Thus, tripartism hardly applied in
this case. The employees’ representatives even proposed an amendment in an attempt
to get the exclusion of temporary agency work struck off. However, this proposal was
not carried.

161 1LC (1997€), p. 133.
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3.1.6 'The proposition is still controversial

In the event, the discussion did yield the odd amendment. Apart from a clarification
of the definition, the scope (see paragraph 3.5), a provision about equality of treat-
ment was adopted; moreover, the worker protection was extended.'®?

The spokesperson for the employers'®* was opposed to an instrument and regret-
ted that the discussion had not managed to change this attitude in the least; the em-
ployers continued to have issues with the definitions, the concept of dependency and
subordination, the introduction of an equality of treatment provision, the allocation of
responsibilities, the licensing requirement and the ban on replacing striking employees.

Likewise, the participation by the national governments - especially where fun-
damental issues were concerned - was disappointing. The employees were better sat-
isfied and continued to hope for a positive outcome. In a joint resolution the parties
made an appeal to again place the topic on the 1998 1.0 conference.'®®

3.1.7 Second reading in 1998 '*¢

In preparation for the 1998 conference, the member states received three proposals to
comment on. Generally, the 1Lo Office has the possibility to revise proposals in view
of the second reading. However, the 1Lo Office refrained from revision due to the
doubts that emerged with regard to the draft convention, its sheer complexity and the
requests for clarification. While some comments were of a technical nature; others
were so fundamental in nature that the 1Lo Office preferred, partly because of a lack
of time, to firstly have a discussion and to leave the proposal texts largely unchanged.

Nearly half of the approximately fifty general comments made by the member
states and other organisations proved to be negative or to contain requests for further
clarification. Thus, it looked like a hopeless task.

The American comment asked for a further discussion about the scope, the def-
inition and the obscure language. If there were to be anything to ratify, there had to be
a clear understanding of the intentions of the convention and the recommendation.

What is also interesting is that the exclusion of temporary agency work was rather
controversial.'®” Particularly the Dutch, Danish and Japanese trade unions were against
it. The FNV argued that the fact that Convention 181 now existed was not a valid reason
for the exclusions:

163 1LC (1997b), Proposed Conclusions, § v, art. 19 ff.
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- since Convention 181 was more focused on the labour market situation than on
worker protection;

- that moreover, the conventions concerning private employment agencies and
contract labour should be considered separately; after all, ratification of the con-
tract labour convention did not automatically mean that Convention 181 would
be ratified, and that meant that temporary agency workers could end up being
marginalised;

- and furthermore, Convention 181 would not take into account the factual rela-
tionship between the temporary agency worker and the user company, which
the new contract labour convention did set out to do.

The provision with regard to equality of treatment seems equally controversial. It
raised more questions than answers.'®® The subsequent discussion did not bring the
parties closer together. The employers insisted that the semantic and conceptual prob-
lems, the definition questions, made clear that this topic was not suitable for the new
1Lo standards. However, the employees persisted that the problems could certainly be
overcome. Contract workers lacked adequate social protection; it was absolutely worth
a new discussion. The basic principles and the justification of the employee contract
could not pass over the changing world of work. The discussion was repetitive.

3.1.8 A last attempt'®’

During the discussion, the 1Lo Office made a highly remarkable attempt by pre-
senting a new, much abbreviated drafting proposal. It proposed a part 1 containing
general provisions and a part 11 containing provisions for contract workers who are
employed by another company.

Part 1 considers guaranteeing worker protection in the fields of freedom of as-
sociation, collective bargaining, non-discrimination, minimum age, occupational
health and safety, compensation in case of occupational accidents or diseases, and
social charges, for those who factually work as an employee for a user company, but
are not actually employees. Temporary agency work continued to be excluded ac-
cording to Convention 181. Also, there should be regulations to determine whether
or not an employee relationship exists.

Part 11 considers the regulation of triangular employment relationships, in view
of which the member states should allocate responsibilities. Member states could
choose between parts 1 or 11.'”°

168 1LC (1998a), p. 60 e.V.
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3.1.9 A ‘delaying resolution'”*

However, this much-simplified text possibly came too late. The parties concerned
were no longer able to conduct an in-depth discussion.

Eventually, the Conference adopted a resolution to the effect that, among other
things, the Committee on Contract Labour has identified situations where worker
protection has been requested, that the Committee has made progress on this topic
and therefore is inviting the 1Lo Governing Body to place this topic back on the
agenda of the 1L0 conference within four years, with a view to possibly adopting a
convention supplemented by a recommendation. In such a case, the resolution asked
the Governing Body to request the Director-General of the 1L0:

- to organise meetings of experts to examine the following issues that have risen
from the deliberations:

« which workers in situations so far identified by the Committee need protec-

tion;

« appropriate ways in which workers can be protected, possibly dealing with

the various situations separately;

« how to define these workers, taking into consideration the various legal sys-

tems and language differences;

- to take other measures with a view to completing the work that the Committee
started.

Thus, this resolution provisionally concluded a lively and complex discussion that
had not yet yielded any tangible results. Now it was up to the ‘experts. They met in
2000.

3.1.10 2000 Meeting of experts'”>

When the meeting of experts took place in May 2000, it unanimously issued a state-
ment containing policy guidance on the various actions, including 1Lo support, that
were needed to ensure that employment law grants adequate protection to workers.
Moreover, the statement included the possibility of adopting instruments, i.e. a con-
vention and/or a supplementary recommendation.

During the meeting, the experts observed that the global phenomenon of ‘trans-
formation’ of the nature of work has led to situations in which the scope of employ-
ment law (which determines whether or not workers are entitled to protection) does
not correspond with the reality of the labour relations. There is a trend where workers

171 1LC (1998¢), p. 21.
172 1LO (2000). See also: ILC (2003a), annex 2.
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in need of the protection of labour law, do not legally or actually receive it. The gov-
ernment and employee experts noted an increasing trend, but the employer experts
were not convinced. The perceived discrepancy between law and reality varies from
country to country and from industry to industry. And while it became clear that
some national governments had adjusted the scope of their employment law, this had
not taken place in every country.

The meeting noted that much information had become available by now, but
that the 1.0 should be authorised to conduct additional studies, synthesize the stud-
ies, and promote exchanges between the authors of the country reports, as well as
other experts and representatives of social partners, including the organisation of an
1LO conference.

The experts also established that countries should develop policies to clarify -
and if necessary adapt — the scope of their employment contract legislation at regular
intervals; social partners should be allowed to participate in this. Any national policy
should at least include the following elements:

- providing guidelines regarding employment law, particularly with respect to the
distinction between dependent and self-employed workers;

- providing appropriate protection to workers;

- combating disguised employment, which deprives dependent workers of their
protection;

- refraining from hinder to genuine commercial contracts or genuine independ-
ent contracting;

- making available appropriate mechanisms to determine the status of workers.

The meeting took the view that the 1Lo could play a key role in ensuring that employ-
ment law provides adequate protection to workers.

This may imply the adoption of instruments, i.e. a convention and/or a supple-
mentary recommendation, providing technical cooperation and assistance in devel-
oping policies and gathering information.

3.1.11 2003, the scope of the employment relationship '”*

In March 2001, the Governing Body decided to place the scope of the employment
relationship on the agenda of the 2003 International Labour Conference .

Thus, the Governing Body focused the discussion, emphasising the labour pro-
tection of dependent workers, particularly their rights, claims and obligations as stat-
ed in law, regulations and collective agreements on the basis of employment law. This
concerns the relationship between an employer and an employee. In preparation to

173 I1LC (2003a), p. 2.
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the discussion, the 1Lo Office drew up a report. This report relates to the growing

phenomenon of the dependent worker who lacks labour protection as a result of one

or more of the following factors:

- The scope of the law is too narrow or is too narrowly interpreted.

-  The law is formulated poorly or ambiguously, so that the scope is not clear.

- The employment relationship is disguised.

- Due to ambiguity, there is doubt about the nature of the employment relation-
ship.

- An employment relationship exists, but it is unclear as to who the employer is,
what rights the worker has and who is responsible for ensuring that they have
these rights.

- There is a lack of compliance and enforcement.'”*
In its report, the Office clearly indicates that the above phenomena are on the rise and
contribute to increasing insecurity and poverty. They also have an adverse impact on
the competitiveness and viability of businesses. Likewise, the report refers to the 1998
1L0 Declaration on Fundamental Principles and Rights at Work, in which the Con-
ference has officially established the general applicability of the 1LO instruments re-
gardless of the worker’s status.'”® Furthermore, it observes a growing insecurity. The
lack of worker protection undermines productivity and distorts competition. The
workers’ commitment deteriorates, which leads to increasing and costly turnover of
workers. Workers receive less training and occupational heath and safety regulations
are disregarded.

Ultimately, the crux is to find a balance between equity and adaptability.'”® This
balance must be found by achieving consensus through social dialogue.

Although the 1Lo Office indicated in its report that the phenomenon of the de-
pendent worker was on the rise, further on it produced study data demonstrating
that stable and sustainable employment relationships still prevailed in industrialised
countries. The data make clear that the employment tenure averaged 10.4 years in
2000 (ranging from an minimum of 8.2 to a maximum of 13.5 years), which does not
deviate much from the 1992 figure. While the average share of employees with less
than one year’s tenure increased by 11.3%, the share of employees with more than ten
years tenure increased by 1.1%"'”” (see table 3.1).
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Whether an employment contract applies is determined by the facts and not by what
the contract is called. The 1Lo Office calls this the ‘primacy of fact.'”® Disputes about
the nature of the working relationship may have to do with ‘disguised’ or simply ‘ob-
jectively ambiguous’ employment relationships. Labour relations are given ‘an ap-
pearance that is different from the underlying reality with the intention of nullifying

or attenuating the labour protection afforded by the law’'”’

Table 3.1 The scope of the employment relationship. Average employment tenure (years)
and share of employees with less than one year and more than ten years (%)

Average Change Under Change Ten years Change
tenure % one year % and over %
1992 2000 1992- 1992 2000 1992- 1992 2000 1992-
Country 2000 2000 2000
Belgium 11.0 11.5 4.5 10.4 13.6 30.8 45.3 46.2 2.0
Denmark 8.8 8.3 -5.7 17.9 23.0 28.5 33.6 31.1 -7.4
Finland? 10.7 10.1 -5.6 17.6 21.6 22.7 39.6 42.1 6.3
France 10.4 11.1 6.7 13.8 15.8 14.5 42.9 44.8 4.4
Germany 10.7 10.5 -1.9 14.0 14.8 5.7 41.7 39.7 -4.8
Greece 13.5 13.5 0.0 7.2 9.4 30.6 53.0 53.2 0.4
Ireland 111 9.4 -15.3 121 21.8 80.2 42.1 33.6 -20.2
Italy 11.9 12.2 2.5 7.0 111 58.6 48.8 50.7 3.9
Japan? 10.9 11.6 6.4 9.8 8.3 -15.3 42.9 43.2 0.7
Luxembourg 10.1 11.4 12.9 17.4 11.6 -33.3 38.8 45.5 17.3
Netherlands 8.9 9.1 2.2 14.5 20.5 41.4 34.5 36.1 4.6
Portugal 11.1 11.8 6.3 17.0 13.9 -18.2 48.8 44.6 -8.6
Spain 9.9 10.1 2.0 23.6 20.7 -12.3 39.7 40.3 1.5
Sweden? 10.6 11.5 8.5 14.8 15.7 6.1 39.7 46.7 17.6
United Kingdom 8.1 8.2 1.2 15.6 19.3 23.7 31.5 33.3 5.7
United States?3 6.7 6.6 -1.5 28.8 27.8 -3.5 26.6 25.8 -3.0
European Union (Eu-14)* 10.5 10.6 1.3 14.5 16.6  14.7  41.4  42.0 1.4
Average 10.3 10.4 1.5 15.1 16.8 11.3 40.6 41.1 1.1
1 Data refer to 1995, change from 1995 to 2000.
2 Average tenure data refer to 1991 instead of 1992.
3 For United States and Japan, data refer to 1998 instead of 2000.
4 Without Austria.

Source: P. Auer & S. Cazes, Employment stability in an age of flexibility:
Evidence from industrialized countries, Geneva: ILO (2003).

The report gives examples to illustrate the changes in status that have taken place.
Truck drivers, for instance, have experienced a shift towards self-employment. The
1LO OFFice indicates that ‘disguise’ and ‘ambiguity’ cannot be contributed solely to

178 1LC (2003a), p. 23.
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obscurity and issues relating to the scope of the law, but that it also has to do with
failure to comply with the law and with lack of enforcement.'®’

The problems are exacerbated in case of ‘triangular’ employment relationships,
the Office argues in this report. Examples are derived from construction, clothing,
sales staff in department stores as well as supermarkets and hypermarkets. Relevant
questions are: who is the employer; what are the worker’s rights; who is responsible
for what? Some 1.0 conventions address these questions; the examples include the
1997 Private Employment Agencies Convention (no. 181) that allocates the duties and
responsibilities to the various parties.'®!

In 2000, the experts advocated clear guidelines to clarify the scope of the working
relationship. Responses have included redefining the scope of the employment rela-
tionship more precisely, staking out the boundary between dependent and independ-
ent work, combining both elements and introducing specific legislation with regard
to certain types of work.'*?

The report gives examples of broader definitions in New Zealand and Finland of
the interpretation of the employment relationship. From Ireland it derives an example
of clear guidelines to establish the appropriate status of the workers. South Africa is
working with a ‘legal presumption in favour of employee status, i.e. an employment
relationship applies if one or more of seven factors exist. Specific legislation has been
formulated in Chile, New Zealand, Venezuela and Peru. The report gives specific
examples of how the issue has been solved when three parties are involved,'®’ i.e.
the worker, the employer and the user company. It must become clear who the em-
ployer is and which rights and obligations must be allocated to whom. American and
Argentinian examples indicate that in this instance, too, the new Convention 181 is
considered to be the best practice.

3.1.12 Conclusions relating to employment relationship ***

The deliberations about the employment relationship, partly as a result of the above-

mentioned report, produced the following conclusions:

-  The protection of workers is one of the 1L0’s key duties. The Decent Work Agenda
provides that all workers, regardless of their status, must work in conditions of
‘decency and dignity’. Self-employed and independent work based on commer-
cial and civil contracts are excluded.

180 1LC (2003a), p. 33 ff.

181 1LC (2003a), p. 50.

182 1LC (20034), p. 54-

183 1LC (2003a), p. 65 ff.

184 1LC (2006a), Annex 2, Resolution concerning employment relationship. See also: 1Lc (2003b), p. 52.
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The criteria to determine whether there is an employment relationship must be
sufficiently clear.

Changes in the labour market and in the way work is being organised may ob-
scure the nature of the working relationship.

There is a growing phenomenon of workers who in fact perform dependent
work, but are not protected by an employment relationship. This is a form of
false self-employment.

Clear rules are needed for the wide variety of work arrangements, in connection
with:

o the fact that the law is unclear, too narrow in scope or otherwise inadequate;
« the fact that the employment relationship is disguised as a civil or commer-
cial contract;

o the fact that the working relationship is obscure;

o the fact that the worker is an employee, but that it is unclear who the em-
ployer is, what rights the worker has and who is responsible for these rights;

o lack of compliance and enforcement.

Clear and predictable legislation is in everyone’s interest.

Disguised employment occurs when the person who commissions the work mis-
represents the employment relationship; this should be combated unequivocally.
‘Ambiguous’ labour relations occur when there is genuine doubt about the exist-
ence of an employment relationship;

In the case of triangular employment relationships it must be verified whether lack
of worker protection occurs. It must be determined who the employer is, what
rights the employee has and who is responsible for which of them. Mechanisms are
needed to ascertain with whom the responsibilities lie. With respect to temporary
agency work this has been arranged in Convention 181 and Recommendation 188.
Respect for the law is a fundamental principle.

Attention for enforcement mechanisms is needed; appropriate training is im-
portant in this respect as well.

All major parties must be involved in the realisation of law and regulations.
Attention must be paid to women in vulnerable positions; see also the relevant
ILO convention.

Attention must be given to clear guidelines, effective worker protection, com-
bating disguised employment, non-interference with genuine commercial con-
tracts and an adequate dispute settlement mechanism.

More efforts should be made with regard to data collection.

Compliance and enforcement must be monitored at regular intervals.

The 1.0 mustlook for an international response to this issue. The Committee con-
siders a recommendation to be an appropriate response. The recommendation
should focus on the ‘disguised’ employment relationship. It must be flexible
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and take into account the wide variety of employment relationships; however it
should not interfere with genuine commercial contracting arrangements. Also,
it should promote social dialogue and collective bargaining as means of solving
the issue. The Governing Body is invited to place the topic of the employment
relationship on the agenda. Otherwise, the issue of triangular employment rela-
tionships was not yet solved.

On the basis of the discussion about the scope of the employment relationship yield-
ing the above conclusions, a resolution was adopted to place the topic on the agenda
of a subsequent 1LC.

3.1.13 Recommendation within reach

The main point was that a recommendation had come within reach. A standard
for contract labour had met with opposition for a long time. This concept continu-
ed to be unclear and it still was not possible to define it more clearly. Moreover, it
was feared that a new category of workers was emerging alongside employees and
self-employed workers. However, the employees™ experts held the view that some-
thing urgently needed to be done about this growing phenomenon that deprived
more and more workers of an employment relationship even though they were in a
position of dependence. National governments remained ambivalent, but thought
something might be arranged.

Through a meeting of experts the focus shifted from contract labour to the scope
of the employment relationship.

It is actually rather surprising that an agreement was reached. Employers gave
up their ‘total resistance’ and employees apparently settled for the less far-reaching
instrument of a recommendation. The consensus about this was the result of a Finn-
ish amendment.'®® In a constructive social dialogue, the employers proved willing to
commit to this aspiration, although they continued to be worried about the viability
of a standard. The employees considered this result to be a sound basis for further
action. Some national governments were negative, but most supported the results,
including the desire to work on a recommendation.'®®

3.1.14 2006, recommendation fleshed out

In March 2004, the employment relationship was placed on the agenda of the 95th
1Lo Conference in 2006. To that end, the 1Lo office prepared a report about legis-

185 1LC (2003b), p. 48.
186 1LC (2003b), p. 48.
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lation and practices the various member states. The report included a questionnaire
inquiring about the experiences so far.'®’

The questionnaire contained 18 questions. They related to the national policy
that must be implemented or continued with regard to worker protection in the em-
ployment relationship and to which role the tripartite partners played in it, how it
should be determined that an employment relationship existed, the manner in which
disputes should be settled, compliance with and enforcement of the regulations and
the inviolability of commercial agreements.

78 countries replied to the questionnaire; 68 countries were positive about the
question as to whether the 1Lc should adopt a national instrument concerning the
employment relationship; 7 countries were negative: 2 countries held other views.
68 countries answered affirmatively to the question as to whether there should be a
national policy to periodically clarify and review the measures to maintain worker
protection in the context of an employment relationship; 61 countries were in favour
of a new mechanism that should also involve the social partners. 66 member states
affirmed that the instrument should provide criteria to determine the employment
relationship; according to 53 countries the instrument should provide a list of indic-
ators to help establish these criteria. 65 countries were in favour of including a dispute
arrangement; 62 countries were positive about adopting compliance and enforce-
ment measures and 56 countries agreed that the new instrument should not restrain
the establishment of civil or commercial contractual relationships.

Table 3.2 Replies from governments

Question  Affirmative Negative  Other Question  Affirmative Negative  Other

1 68 7 2 6(2)(e) 70 2 2
2 67 6 2 6(2)(H 68 4 1
3(D@ 55 18 0 7 58 16 2
3(1)(b) 52 19 1 8 61 9 0
3(1)() 54 14 3 9@) 49 21 0
3(2) 58 16 0 9(b) 59 11 0
3(3) 62 12 0 9(c) 55 16 0
3(4) 66 6 0 10 67 4 4
3(5) 67 6 1 11(2) 66 6 1
3(6) 58 13 1 11(2) 53 21 0
4 68 5 1 12 50 21 2
5 67 6 1 13 65 5 4
6(1) 70 4 0 14 67 8 0
6(2)(a) 68 5 1 15 62 6 4
6(2)(b) 71 3 0 16 56 14 2
6(2)(0) 57 13 5 17 10 58 1
6(2)(d) 62 6 2 18 10 57 3

187 1LC (2006a en b).
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The answers to the questionnaire indicated that most governments were positive
about the development of an instrument. The employers stressed that the instrument
was to tackle disguised employment in particular and that must not restrict the lib-
erty to enter into genuine commercial contracts. The employees argued that, if labour
relations are ambiguous or unclear, it is important to have an instrument that defines
the scope of the employment relationship.

On the basis of the answers to the questionnaire, the elements for the intended
recommendation were established.

3.1.15 Essential provisions of the recommendation '*®

The 1L0 presented the draft recommendation to the meeting for further discussion.
The draft contained 18 provisions with respect to:

- formulating a national policy;

- establishing the existence of an employment relationship;

- monitoring and implementing;

- international information exchange.

With respect to formulating a national policy the 1Lo particularly met the desire to
at least have guidelines that may help establish the existence of an employment rela-
tionship and distinguish between employed and self-employed workers. Also, there
should be measures to combat disguised employment. With respect to triangular
employment relationships, measures should make clear who is responsible for what;
there must be a dispute settlement mechanism, and effective compliance with and
application of these laws and regulations is desired.

Special attention must be paid to groups that are affected most, for instance,
women, young workers, older workers, undeclared workers, migrants and generally
the most vulnerable workers. The national policy must be realised in cooperation
with employers and employees. National policy must not interfere with genuine civil
and commercial relationships.

The facts relating to the execution of and payment for the work play a guiding
role in establishing the existence of an employment relationship. The member states
must clearly define what conditions apply for establishing the existence of an employ-
ment relationship; specific indicators may be helpful in that respect, for instance the
fact that the work is carried out under the supervision and control of another party;
that the worker is integrated in the organisation of the enterprise; that the work is be-
ing carried out solely or mainly for the benefit of another party; that the work must be
carried out personally; that the work must be carried out during specific hours at the

188 1LC (2006¢).

76



Chapter 3: Complications

workplace of the party requesting the work; that the work is of a particular duration
and has a certain continuity; and that the work requires the availability of the worker.

Another indicator can be the fact that the party requesting the work makes tools,
materials and machinery available to the worker. Likewise, periodic payments; the
fact that it is the worker’s only income and provision of food, lodgings or transport
are indicators, as are the recognition of rest periods, annual holidays, travel costs and
absence of financial risks for the worker.

Member states must provide facilities to establish an employment relationship
quickly. Apart from using indicators they can use measures such as ‘legal presump-
tions. Dispute arrangements must grant access to the relevant legal and arbitration
authorities. The national government must adopt measures to guarantee, particularly
through the labour inspectorate, that the relevant laws and regulations are respected
and implemented.

Collective bargaining also needs to play a role in clarifying the existence of an
employment relationship. Member states should put a mechanism in place to mon-
itor developments related to work and employment; social partners must be closely
involved. Moreover, the member states need to carry out research on the changes
in the patterns and structure of work. The 1.0 likewise needs to provide up-to-date
information about this.

Recommendation 198 was realised more or less along the lines set out above. One
important amendment adopted during the discussion related to the temporary em-
ployment agencies. The employers wanted to make sure this new instrument would
not change Convention 181 or Recommendation 188, which had been realised in 1998.

Even though there were doubts about the legal necessity, it was established that
‘this Recommendation does not revise the Private Employment Agencies Recom-
mendation 1997 (no. 188) nor can it revise the Private Employment Agencies Con-
vention 1997 (no. 181)’

3.1.16 Recommendation 198 *%°

The employers turned out not to endorse Recommendation 198. They felt the draft
text went way too far. For one thing, they objected to establishing indicators and
criteria, as well as to the so-called legal presumptions. In their view, the current text
could result in abuses, turning too many self-employed workers into employees. This
was threatening too many operational activities in the services sector. The instrument
had ‘degenerated’ into a bipartite instrument, i.e. something between governments
and employees. Ironically, the employees had been the ones who had sought solu-
tions for specific problems in cooperation with the employers rather than with the

189 1LC (2006d).
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governments. This way, an important new instrument was realised, but one that was
badly damaged by lack of support by the employers.'*°

3.1.17 Resolution emphasising support

Towards the end of the deliberations, a resolution'®! was adopted asking the 1Lo Office
for support with monitoring and implementing the Recommendation, collecting and
supplying information and undertaking comparative studies on changes in the patterns
and structure of work, and particularly with collecting information on the criteria that
are used to determine whether or not an employment relationship applies. In Novem-
ber 2006, this resolution featured on the Governing Body agenda'®?
General was asked to pursue this resolution, both substantively and financially.

The recommendation and resolution appear to end what had been a lengthy
discussion about what began with contract labour and, for the time being, ended with
the scope of the employment relationship. In his book The Employment Relationship,
a Comparative Overview, Guiseppe Casale comments as follows:

and the Director-

Comparative research and debate, including those within the 1.0, have recognised
that the employment relationship remains one of the challenging issues in the la-
bour market. The question of whether an employment relationship exists between
two parties is of crucial importance for many reasons, not least of which is that
most jurisdictions link worker protection and access to social security to the ex-
istence of such a relationship. From a comparative viewpoint, the trend towards
more flexible working arrangements generated to a great extent by globalization
has affected the employment relationship debate. It is no longer a matter of purely
academic interest, but it touches the day-to-day life of workers and employers in
the world of work. Whereas many countries have already adopted measures to deal
with this issue, many others are interested in finding a balanced approach to the
development of national policies to address it. The 1LO is expected to give initial
guidance on this matter and the adoption of Recommendation no. 198 is an im-
portant step in this direction.'”?

The contract labour discussion has resulted in Recommendation 198. During that
discussion, everyone has tried continuously to exclude temporary agency work, as
regulated in Convention 181, from the definition of contract labour.

190 1LC (2006d), Proposed Recommendation concerning the employment relationship.
191 1LC (2006d), p. 80.

192 I1LO (2006a).

193 Casale (2011), p. 33. See also: 1LO (2007b).
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It is hard for (user company) employers to accept more legislation and regulations
about contracting. It lies at the very heart of freedom of enterprise. The fact that the
employers declined to endorse Recommendation 198 may be hard to defend, but it is
understandable.

However, true to their nature, the trade unions managed to lead the fight once
more using a new paradigm: precarious work. Supported by the social sciences, they
now hold that precarious work will lead to the loss of standard full-time employment.
We shall analyse this assumption below.

3.2 PRECARIOUS WORK: THE STANDARD EMPLOYMENT
CONTRACT ON THE WAY DOWN?

We have seen before that the lengthy deliberations at 1Lo level about the phenome-
non of contract labour have resulted in the Employment Relationship Recommenda-
tion 2006 (no. 198). This recommendation is an instrument for member states to
tackle ‘disguised” and ‘objectively ambiguous’ employment relationships.

In his speech for the 2013 1Lc,"** Director-General Guy Ryder quoted the ceo
of Gallup, who stated: “‘What everyone in the world wants is a good job. Ryder won-
dered, however, what a decent job is supposed to be if the world economy continues
to evolve and the standard full-time job with a single employer culminating in a pen-
sion no longer reflects reality, however desirable it may be. ‘Nor was it ever the reality
for most working people, who are more likely to have been occupied in rural and
informal settings, often with minimal protection or security’ The 1L0 has estimated
that 82% of all jobs in South Asia are informal, 66% in Sub-Saharan Africa, 65% in
East and Southeast Asia (excluding China), 51% in Latin America and 10% in Eastern
Europe and Central Asia (see also p. 159).

Ryder went on to state that today, about half the global workforce has salaried
employment, but many workers do not work full-time for a single employer. What
once was ‘atypical” has become standard, while the ‘standard’ has become the excep-
tion. And there is a marked lack of agreement about what this means for realising the
Decent Work Agenda, and whether anything can be done about this.

Ryder mentions the laborious discussions about this issue that have taken place
in the context of the 1Lo over the past years. The 1Lo adopted a number of conven-
tions regarding part-time employment, homework and private employment agencies
and lastly, following many years of discussion about contract labour and without
the endorsement of the employers, it adopted the Employment Relationship Recom-
mendation detailed above. Ryder’s words likewise hold true for the Termination of
Employment Convention 1982 (no. 158) that goes to the heart of so-called external

194 1LO (2013).
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flexibility issues. If the 1ILO wants to continue to be relevant, consensus will have to be
achieved on this topic, states Ryder.

Interestingly, Ryder uses the words ‘standard’ and ‘atypical, but refrains from
using the word ‘precarious, which is quite common in this context. In the discussions
about the future of labour, it is mostly the trade unions and science that express the
problems inherent to new forms of employment by speaking of precarious work. We
need a clearer definition of precarious work as it has been interpreted by scientific
literature as well as by key stakeholders such as the trade unions and employers to
make full sense of it.

3.2.1 Reference literature ***

In recent years there have been extensive discussions about the concept of precar-
iousness.'® In the 1970s, French sociologists associated the concept of precarité with
poverty. Only later did they start using this concept to refer to specific labour relations.

Barbier argues that the term ‘de-standardisation of labour’ vies with alternative
descriptions such as: atypical, precarious, vulnerable, and various other terms in dif-
ferent languages. The real issues of this discussion were labour market segmentation
and the ‘dual’ labour market.

From a Francocentric perspective, Barbier expresses his amazement at the fact
that until the turn of the century sociologists throughout the world had hardly ever
paid attention to ‘precariousness. For instance, Sennett'®” gave his opinion about the
consequences of flexibility for mankind, without using the word ‘precariousness. His
Anglo-American background repressed the French, Italian and Spanish perspect-
ives that did connect to this concept. Likewise from a Francocentric perspective,
Bourdieu'® stated: ‘la précarité est partout’ while it became more common in France
to refer to ‘situations précaires’ and ‘statuts précaires.

From the 1970s onward, the concept gained a political significance in French
relations, while the concept was not used beyond France until the late 1990s. Only the
ETUC and the European Commission used the concept when they were working with
French sociologists. Later on, activist and radical groups in many European countries
and in the United States appropriated the concept. Barbier also refers to German

195  Sources used apart from the ones quoted below: Koch & Fritz (2013); Fashouin et al. (2013); Stone
& Arthurs (2013). See also: Ross (2009); Thornley et al. (2010); Lew Chuk et al. (2011); Garcia
(2012); Doussard, M. (2013).

196  See Barbier (2013) on this topic.

197 Sennett (1999).
198 Bourdieu (1998).
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relations where the word ‘Prekariat’ symbolised everything that ensued from capital-
ism and was harmful to mankind.

In the United States and Canada, the concept of ‘precarious work” also boomed
thanks to the writings of Kalleberg'®® and Vosko.**® To Kalleberg, precarious work
means ‘employment that is uncertain, unpredictable and risky from the point of view
of the worker’.

Vosko distinguishes two ways of thinking in literature. Both assume that specific
job characteristics result in precariousness, but the one only looks at the degree of job
insecurity, while the other takes more characteristics into account. Thus, the one is
one-dimensional and the other is multi-dimensional. According to Vosko, the multi-
dimensional approach is dominant. In connection to this, she quotes Rodgers*** who
distinguishes four dimensions of precarious work:

- short-term horizon, limited duration or high risk of job loss;

- little or no control over working conditions, pace of work or wages;

- little or no worker protection (by law, through collective agreements, in terms of
access to social security);

- low income jobs at or below the poverty line.

Laparra®®? also takes a multi-dimensional approach, distinguishing between:

- atime-related facet (duration/continuity of employment (prospects));

- asocial facet (social rights and social protection);

- an economic facet (security of income);

- aworking conditions aspect.?*?

Thus, the one-dimensional approach only looks at the specific forms of non-standard
work and contrasts them with standard work. Standard full-time employment is then
viewed as the norm and as the ideal model.

Johnson and Nijberg?** argue that all work can be potentially precarious and
consequently that precariousness occurs in three gradations, i.e.:
- highly precarious: no rights to the social system (undocumented workers);
- moderately precarious: basic rights to the social system (housewives);
- least precarious: full rights to the social system.

199 Kalleberg (2009 and 2011).

200 Vosko (2000 and 2006); Vosko et al. (2009).

201 Rodgers (1989).

202 Laparra et al. (2004).

203 Vosko et al. (2009); McKay et al. 2010, p. 82. See also Barbier (2011).
204 Johnson & Nijberg (2009).
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Subsequently, four areas determine the degree of precariousness:

- job insecurity: the result of time (contract length) or uncertainty in the form of
unpredictability ;

- low wages: below minimum pay rates and lack of opportunity to improve pay;

- subordinate work: work that gives no access to social rights or labour protection
laws;

- no representation: no effective negotiating power in collective bargaining and

difficulty in accessing social rights.>*®

For Porthé?°® too, an important aspect is that the negotiating power is much weaker
in the case of precarious work than for workers engaged in standard employment.
On the basis of the 2006 Eurobarometer Survey, Fullerton®*” argues that insecur-
ity is higher in countries with high unemployment, weak trade unions, few part-time
jobs, low spending on unemployment benefits, as well as in the post-socialist countries.

The multi-dimensional approach takes more aspects into account, and thus, any job
can, in principle, be precarious, including standard employment. Clement et al.**®

also take the multi-dimensional approach and argue that:

Precarious lives include precarious employment and the social conditions in which
it is embedded. These social conditions include household structures, kinship net-
works and access to welfare services, independent of labour market status. We de-
fine ‘precarious’ as being in a situation that is not autonomously sustainable, where
the situation includes the labour market, the social support system and conditions
affecting both entities into and exit out of the labour market.

Social vulnerability potentially includes such things as divorce (change in house-
hold circumstances), responsibility for children or dependent adults and/or issues
concerning shelter and health. All these vulnerabilities interact with precarious
employment, that is non-sustainable jobs or forms of contingent employment.

For Vosko®* these approaches indicate that the concept of precariousness is broader
than insecurityin the sense of jobloss. Clement et al. likewise argue that precariousness
is related to so-called ‘new social risks’ These are the risks one runs as a consequence

205 McKay et al. (2010), p. 83; see also Porthé et al. (2010).

206 Porthé et al. (2010).

207 Fullerton et al. (2011); see also McKay et al. (2010).

208 Clement et al. (2010); see also: McKay et al. (2010), annex C: A review of recent literature for the
study on precarious work and social rights, p. 5.

209 Vosko (2010), p. 9.
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of the economic and social changes inherent to the transition to post-industrial so-
ciety. New social risks used to be marginal, but now affect larger groups of people.
Old risks had to do with retirement insecurity and illness, i.e. risks that affected older
people. New social risks are more widespread and occur upon labour market entry.
They have to do with job insecurity, duties of care, weakening trade unions with
diminishing negotiating powers; all elements that can be attributed to the ‘new eco-
nomy. This results in losses in welfare:
- within the family circle, where care and income obligations must be balanced;
—  in the labour market, where people lack the skills that are needed to find well-
paid and secure employment;
- in social security, for people who have a-typical careers and do not build up
pensions.

The main problem is that the current welfare state no longer protects people from
these new risks. All these people have to fend for themselves and need to sort out
provisions for child-minding, pensions and training for themselves.

Standing®'® refers to various types of insecurity that determine precariousness,
as indicated in the box below. In his book The Precariat, the new dangerous class,
Standing lists seven different classes, i.e. the Elite, the Salariat, the Profician, the Man-
ual Worker, the Precariat, the Jobless and the Hopeless. If one of the securities men-
tioned below is missing, one is doomed to be part of the Precariat.

Forms of labour security under industrial citizenship

Labour market security - Adequate income-earning opportunities; at the macro-
level, this is epitomised by a government commitment to ‘full employment.

Employment security — Protection against arbitrary dismissal, regulations on hiring
and firing, imposition of costs on employers for failing to adhere to rules and
SO on.

Job security — Ability and opportunity to retain a niche in employment, plus bar-
riers to skill dilution, and opportunities for ‘upward’ mobility in terms of status
and income.

Work security — Protection against accidents and illness at work, through, for ex-
ample, safety and health regulations, limits on working time, unsociable hours,
night work for women, as well as compensation for mishaps.

Skill reproduction security — Opportunity to gain skills, through apprenticeships,
employment training and so on, as well as opportunity to make use of compet-

encies.

210 Standing (2011), p. 10.
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Income security — Assurance of an adequate stable income, protected through, for
example, minimum wage machinery, wage indexation, comprehensive social
security, progressive taxation to reduce inequality and to supplement low in-
comes.

Representation security — Possessing a collective voice in the labour market,
through, for example, independent trade unions, with a right to strike.

3.2.2 Temporary agency work is also precarious

It is bound to be clear that according to various sociological sources temporary
agency workers also belong to the group of precarious workers, especially from the
one-dimensional perspective. However, some differentiation is in order: precarious-
ness is also a matter of perception,; it is all in the eye of the beholder.

Table 3.3 Perceptions of precarious forms of employment (percentages)

Not precarious Slightly precarious More precarious Most precarious

Informal/Undeclared 1 3 11 83
Bogus self-employment 1 4 28 63
Casual 2 7 29 59
Zero hours 4 8 20 54
Temporary agency 4 24 37 29
Seasonal 8 32 34 24
Fixed term 13 31 38 14
Posted 16 31 36 12
Part time 27 41 22 5

Source: London Metropolitan University (2012), Study on precarious work and social rights

A study that was commissioned by the European Commission and conducted by the
London Metropolitan University makes clear that temporary agency work cannot be
classed among the worst forms of precariousness.”'' Seasonal work, telework, casual
work, zero-hours contracts, bogus self-employment and informal work score signific-
antly worse.'? The study includes a survey among experts that makes clear that, on
a number of dimensions, temporary agency work scores nearly as high as standard
full-time employment.

211 McKay et al. (2010), p. 77.
212 McKay et al. (2010), p. 78, 79.
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Table 3.4 Perceptions vs. reality: employment relationships and rights in 12 member
states, 2011, average ratings between 1 (no rights) and 5 (full rights)

5y 8 §

2 ¢ § s > 8

S £ 2 E§ OE ¢ 2 % % 3

8§ E2 5 v & £ s ¢ g°

s 8 S£§38 ¢ & & & & 3%
Informal 1.1 1.3 1.0 1.4 1.2 1.4 1.1 1.1 1.3 1.2
Bogus self-employed 1.2 1.4 1.3 2.5 29 2.4 1.3 1.4 1.2 1.7
Zero hours 1.7 1.5 2.3 3.8 2.9 3.2 1.7 2.6 2.5 2.5
Casual 2.4 1.8 3.0 3.7 2.9 3.4 1.9 2.6 3.0 2.7
Teleworkers 2.5 2.1 3.7 4.5 3.9 4.1 2.3 2.8 3.4 3.3
Seasonal 2.4 1.9 3.9 4.4 3.7 4.0 2.3 3.5 3.9 3.3
Agency 3.0 2.0 4.3 4.7 4.0 4.5 2.7 4.0 3.8 3.7
Fixed term 3.1 2.2 4.6 4.7 4.4 4.5 2.6 4.0 4.2 3.8
Part-time indefinite 3.2 2.3 4.5 4.8 4.4 4.6 2.6 3.8 4.3 3.8
Full-time indefinite 3.8 2.3 4.7 4.8 4.4 4.8 2.3 4.4 4.0 3.9
Average ratings 2.6 2.0 3.4 3.9 3.4 3.6 2.0 2.9 3.4 3.0

Source: McKay et al. (2010)

Furthermore, OECD research shows that more security in terms of job security and
job protection does not automatically mean that people actually feel more secure.
The oECD states that unemployment benefits are appreciated more than job protec-
tion. In terms of the 0ECD, Ul - Unemployment Insurance - is positively correlated
to perceived job security, which in turn has a negative correlation with EpL - Em-
ployment Protection Legislation.*'* The OECD states more generally that job security
and employment protection cannot be seen in isolation from unemployment protec-
tion and an active labour market policy. The requirement of employment protection
should not be exaggerated; an active labour market policy promoting rapid re-entry
of those who recently lost their jobs is more effective. Olsthoorn argues that in the
current flexible labour market, the universal systems of unemployment benefits are
to be preferred to the insurance systems.*'*

What is also interesting in this context is the proposal by the Brabants-Zeeuwse
Werkgeversvereniging (Bzw)>" to radically change the labour market. In their
set-up, everybody should be given an individual mobility budget, to be funded from
social security funds, education and training funds and the transition compensa-
tions.?'® What is certain is that since the 1980s and especially since the 1990s all social

213 OECD (2004b), p. 92.

214 Olsthoorn (2015), p. 227.

215  Employers’ organisation for two of the southern Dutch provinces.
216 Leupen & Hinrichs (2016).

85



PartI An ILO framework for temporary agency work: development and complication

security arrangements that guarantee income security have deteriorated, as much as
by 35%.7'” The issue also affects the basic income discussion. In the Netherlands, ex-
periments in this field with the Dutch Social Assistance Act - now succeeded by the
Dutch Participation Act - are ongoing. Although not economically viable, the basic
income may turn out to be a solution, and it is worthy of further research.?*®

For the rest, measures to enhance labour market flexibility may lead to fierce
resistance, as they did in France in May 2016. In this context, decreasing job security,
partly as a result of lack of prospects, has also been related to the number of sui-
cides.*"’

A Employees on permanent contracts X Employees on temporary contracts

—— Trendline for employees on permanent contracts ---- Trendline for employees on temporary contracts
Security Index,? late 1990s Security Index,? late 1990s
3.8 3.8
3.6 3.6
3.4 3.4
3.2 3.2
3.0 3.0
2.8 2.8
2.6 2.6
2.4 2.4
2.2 2.2
2.0 2.0

0 1.0 2.0 3.0 4.0 0 5.000 10.000 15.000 20.000

Overall strictness of EPL (version 2), late 1990s Unemployment benefits per unemployed,’ late 1990s

*kk k%X means statistically significant at 1%, 5% and 10% levels, respectively.

Note: Pearson correlation coefficient for the EPL is —0.35 for permanent contracts, —0.57** for temporary contracts. For the unemployment

benefits per unemployed, it is 0.58** for permanent contracts and 0.59** for temporary contracts.

a) Average answer, by country, to the following question for ISSP “Do you worry about the possibilities of losing your job?” — Scale from 1
(I worry a great deal) to 4 (I don’t worry at all).

b) Expenditure on unemployment compensation divided by LFS unemployment.

Source: Data on security index taken from the International Social survey Programme 1997 (ISSP); OECD database on Labour Market

Programmes; OECD database on Labo Force Statistics.

Figure 3.2 Unemployment benefits re-assure workers while EPL makes them worry

Recently, the 0ECD stated that temporary agency workers benefit from more training/
development than workers with fixed-term contracts do, and that they are also sup-
ported in getting new commissions. Moreover, temporary agency workers tend to

217 Vrooman (2016), p. 10.
218 Bregman (2014), p. 51 ff. De Graaf (2015).
219 Prick (2016), p. 207. See also: Pouchard (2016).
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work on the basis of permanent contracts, benefiting from continued payment for
the duration of the contract (for instance in Austria, Italy, Slovenia and Sweden). In at
least eight countries, the permanent contract with a temporary employment agency
prevails (see figure 3.2).>*°

Table 3.5 Permanent and fixed-term contracts with a temporary employment agency.
Percentage of all employees, average 2006-2010

Permanent contract Fixed-term contract
Not with a With a temporary Not with a With a temporary
temporary employment temporary employment
employment agency agency employment agency agency
Austria 89.3 1.6 8.8 0.2
Belgium 91.8 0.0 6.5 1.7
Czech Republic 90.7 0.8 8.3 0.2
Denmark 90.4 0.9 8.3 0.4
Estonia 97.2 0.1 2.6 0.0
Finland 84.3 0.7 14.6 0.5
France 85.2 0.0 12.6 2.2
Germany 83.8 1.6 13.9 0.7
Greece 88.3 0.2 11.4 0.1
Hungary 91.5 0.4 7.8 0.3
Ireland 91.3 0.5 7.9 0.2
Italy 87.0 0.1 12.5 0.5
Luxembourg 92.9 0.5 6.2 0.5
Netherlands 81.6 0.5 15.0 3.0
Norway 91.4 0.0 8.4 0.1
Poland 72.7 0.0 26.7 0.6
Portugal 76.7 0.7 21.2 1.4
Slovak Republic 94.3 0.7 4.5 0.5
Slovenia 82.1 0.5 12.2 5.2
Spain 69.1 1.8 27.1 1.9
Sweden 82.9 0.7 16.0 0.4
Switzerland 86.3 0.5 12.9 0.3
Turkey 88.5 0.0 11.5 0.0

Source: OECD calculations based on EU-LEs microdata and oEcp Labour Force Statistics Database.

Also, in the OECD countries, temporary agency work turns out to be to more highly
regulated than fixed-term contracts are. These regulations mainly relate to the max-
imum number of hours in temporary agency jobs, equal treatment regulations, re-
strictions to the extension of assignments, and licensing and reporting requirements
(see figures 3.3 and 3.4).>*'

220 OECD (2013a), p. 24.
221 OECD (2013a), p. 25.
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Figure 3.3  Regulation on temporary contracts
Source: oECD Employment Protection Database, 2013 update
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Figure 3.4  Regulation on temporary-work-agency employment
Source: oEcD Employment Protection Database, 2013 update

Allin all, the sociological literature does not paint a rosy picture of temporary agency
work, which generally belongs to the forms of precarious work that have expanded
enormously over the past years. However, some differentiation is called for. As be-
comes clear from tables 3.3 and 3.4, job security is a matter of perception; with regard to
social policy elements, experts perceive temporary agency work to be almost equal to
standard full-time employment. From a security perspective, the OECD considers job
security to be less relevant than unemployment protection. The oEcD also indicates
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that, in OECD countries, temporary agency work is more strictly regulated than per-

manent contracts are.***

3.2.3 Causes

Sociological literature presents a variegated picture of precarious work. The same

goes for the answer to the question what causes this changing world of work.
Rodgers & Rodgers*** attribute the changes to the deterioration of the labour

market situation, increasing unemployment and changing work organisation. Walter-
man®** also points at the deregulation process in Germany and other EU countries,
which has led to an increase of precarious work. This liberalisation was deployed to
combat unemployment, resulting in more temporary agency work, temporary em-
ployment, marginal employment and part-time employment. Barbier** argues that
the issue of precarious work is generally oversimplified and that it has more to do
with the increasing and diverse forms of inequality in today’s world. Outsourcing and
subcontracting are seen as major drivers of precarious work, resulting in economically
dependent workers.*** McDowell and Christopherson®*” rather see the growth of com-
plex organisations and inter-organisational networks of co-production as its causes.
Kalleberg®?® lists six main causes:

- the neo-liberal globalised economy that increased competition between enter-
prises and resulted in outsourcing to lower-wage countries, thus opening up
‘new labor pools through immigration’;

- technological changes;

- changes in laws and regulations;

- the decline of the trade unions, weakening the labour protection of workers;

- increasing individualism emphasising personal responsibility for work and family;

-  the growth of the services industry, leading to an information-based economy
organised around flexible production.

Apart from these structural causes, the economic recession is pointed out as a factor.
The recession results in so-called low-road approaches to competition, new forms of
subcontracting and outsourcing and new types of management and contracts.

222 OECD (2013a), p. 27

223 Rodgers & Rodgers (1989).

224 Waltermann (2010).

225 Barbier (2013).

226 Perulli (2003).

227 McDowell & Christopherson (2009).
228 Kalleberg (2009), p. 2 ff.
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Another essential cause is said to be the financialisation of the socio-economic re-
lations. The work framework has changed more and more from a balance between
management and labour to a balance between management and shareholders. Prior-
itising so-called shareholder value leads to changes on the work floor, including out-
sourcing and trans-nationalisation of the production chain. This must be seen in
combination with the weakening of the labour factor, the strengthening of manage-
ment, the decrease in government involvement and increased scope for the private
sector, growing labour market flexibility and deregulation of the financial markets as
well as access to new regional markets.

3.2.4 Kalleberg’s periods

Kalleberg argues that until the end of the Great Depression in the 1930s, most jobs
in the United States were precarious. Pensions and health insurance hardly featured;
they were favours rather than rights. The creation of the market-based economy in
the nineteenth century exacerbated precariousness during this period.**’

The ‘Great Transformation’ — a term coined by Polany?*® - set things in motion,
actually there was a ‘double movement’: one side of the movement was directed to-
wards economic liberalism and ‘aissez-faire’; the other side was directed towards
social protections in response to the psychological, social and ecological disruptions
that the free market entailed (figure 3.5).

Flexibility ﬁ Q Security

1800
Market forces
Insecurity
1930
Social contract
Relative security
1
975 Market forces
Insecurity
2008
nnnNN
Figure 3.5 The double movement Source: Kalleberg (2009)

229 Kalleberg (2009).
230 Polany (1944).
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This resulted in the New Deal politics and other protections in the 1930. According to

Kalleberg, the ‘Great Transformation’ was succeeded by a transitional period stretch-

ing from 1940 to 1970, called the ‘Great Compression, that brought most people more

equality thanks to more social security. Since 1970, we find ourselves in the ‘Contem-
porary Period, in which precariousness is characterised in fundamentally different
ways from before the Second World War. Kalleberg characterises them as follows:

- Production is no longer location-based, so-called ‘Spatialisation’ Thanks to ad-
vanced telecommunications and new technologies, today’s world is much larger
than before and choosing a production location has become much easier.

- The rise of the services sector has brought new jobs and new services.

- Dismissal, whether or not collective, has become more widespread and is now a
basic component of the employers’ strategy. It reflects short-termism: lowering
labour costs without clarity about what this will mean in the long run.

- In the earlier precarious period, there were clear ideologies that indicated what
the world would look like without market domination. These concepts have now
been discredited, so that we no longer know what to do about precariousness.

—  In the past, precarious work was described in terms of the dual labour market.
Nowadays, precarious work has spread to all sectors of the economys; it can be
found among both professionals and managers as well.***

3.2.5 What, who, where, how much?

It is not easy to come up with a precise definition of precarious work. There is a wide
range of definitions. Academic literature does make clear which worker groups could
be most vulnerable to precariousness. Young workers, women, temporary workers,
older people and migrants are mentioned most frequently. The above-mentioned
study by the European Commission made clear that the most vulnerable people in
this context are various groups of migrants, followed by young workers and older
female workers.?*> According to the same study, the cleaning industry is the most
precarious sector (table 3.7)**

To gauge the extent of precarious work, reference is made to research by seo,***
which has been collecting data regarding flexible work relations (temporary employ-
ment, temporary agency work and self-employed workers) for some time. seo ar-
rives at approximately 20 to 25%, with some higher findings in the Mediterranean
countries and a lower result in the United States. These figures indicate that during

231 ILO (2006a), p. 4.

232 McKay et al. (2010), p. 48
233 McKay et al. (2010), p. 47.
234 SEO (2013).
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the last decade, and especially the last five years, no spectacular increase occurred.
This trend can also be seen in later publications. Only the Netherlands takes up an

exceptional position in this respect, which will be discussed further in part 111.>*?

Table 3.6  Groups of workers perceived as being at risk of precarious work (% of survey

responses)
Not Precarious More Highly
precarious precarious precarious
Undocumented migrants 2 2 6 83
Third country migrant woman workers 2 7 33 55
Third country migrants 2 11 43 40
Young workers 7 19 33 37
Older women workers 12 22 37 24
Trainees 10 26 36 24
Interns 14 27 32 22
Apprentices 15 41 25 14
Working students 14 40 27 14
Women workers 13 32 37 13
Older workers 15 31 38 11
Economically dependent autonomous workers 11 32 40 11
Women who are pregnant or returning from 20 32 34 9
maternity leave
Workers with caring responsibilities 13 38 35 8

Source: McKay et al. (2010)

Table 3.7 Sectors in 12 member states and perception of their degree of precariousness,
2011 (% of survey responses)

Not Precarious More Highly
precarious precarious precarious
Cleaning 4 15 34 43
Construction 3 20 35 40
Agriculture 4 17 41 36
Hotels, catering and tourism 3 18 45 31
Private security services 9 26 38 23
Retail 7 39 41 9
Transport 11 45 35 5
Not for profit sector 13 39 31 7
Private health care 22 41 27 5
Logistics 17 52 23 4
Public sector education 40 37 16 2
Public sector health 39 39 15 2
Information technology 42 44 9 1
Public sector administration 58 27 9 1

Source: McKay et al. (2010)

235 Blanchflower (2015); CIETT (2015), p. 13.
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Table 3.8 Share of flexible labour relations in total employment (percentages)

2001 2002 2003 2004 2005 2006 2007 2008 2009 2010 2011 2012

United States 11.1 111 11.4 11.4 11.0

Canada 21.5 21.6 211 212 215 211 211 20.4 209 209 209 209
Japan 269 27.1 271 27.0 269 241 25.6 250 24.8 24.8 24.8 2438
EU27 25.3 25.2 25.5 26.2 26.7 27.3 27.2 26.7 26.1 26.8 268 26.6
EU-Anglosaxon 17.6 17.2 17.4 17.4 171 175 179 175 178 185 18.6 19.1
Scandinavia 21.2 211 213 213 21.6 22,5 223 213 209 21.2 21.2 209
Eu-Rhineland 21.1 20.8 21.2 22.0 23.3 23.5 23.8 24.0 23.8 24.4 244 240

EU-Francophone 22.7 22,0 21.9 21.5 221 23.6 23.4 229 225 235 240 239
EU-Mediteranean 37.6 37.4 36.8 38.6 39.0 39.4 386 37.8 354 354 357 352
Eastern Europe 243 25.0 26.2 27.2 27.5 27.6 27.4 267 270 28.0 27.8 27.9

Source: Berkhout et al. (2013), p. 15.
For the Usa, data from the Bureau of Labor Statistics are not used because of the incompatibility of definitions.
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Figure 3.6 Share of flexible labour relations in total employment (percentages)
Source: Berkhout et al. (2013), p. 15.

If we focus on temporary agency work, the penetration rate generally averages 2 to
3%. However, in South Africa, the penetration rate of temporary agency work exceeds
7%. This spectacular increase does not hold for the other non-European countries
concerned, let alone for most Western European countries. More recent sources do
not suggest otherwise.”*® (See table 3.9 and figure 3.7.)

236 Blanchflower (2015), p. 189; CIETT (2015), p. 28 and 29.
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Table 3.9 Share of temporary agency workers in total employment (percentages)

2001 2002 2003 2004 2005 2006 2007 2008 2009 2010 2011

United States 1.3 1.8 2.0 2.1 2.2 2.2 2.1 1.9 1.5 1.8 1.9
Argentina 0.3 0.2 0.3 0.4 0.4 0.5 0.5 0.5 0.3 0.4 0.4
Brazil 0.9 1.0 0.9 1.0 1.0 1.1
South Africa 2.3 2.2 2.1 3.4 6.4 7.1 7.2
Japan 1.0 1.1 1.2 1.4 1.7 1.9 2.1 2.2 1.8 1.5 1.5
South Korea 0.2 0.3 0.3 0.3 0.3 0.4 0.4 0.5
Australia 2.8 2.7 2.8
EU27 1.4 1.4 1.5 1.6 1.6 1.8 1.9 1.7 1.4 1.6 1.6
EU-Anglosaxon 3.6 3.6 3.9 4.0 4.1 4.3 4.6 4.1 3.6 3.1 3.7
Scandinavia 0.6 0.6 0.5 0.6 0.7 0.8 1.1 1.1 0.9 1.0 1.2
EU-Rhineland 1.2 1.1 1.1 1.3 1.4 1.7 2.0 2.1 1.8 2.1 2.2
EU-Francophone 2.4 2.3 2.2 2.2 2.3 2.4 2.5 2.3 1.7 2.0 2.2
EU-Mediterranean 0.5 0.5 0.6 0.7 0.7 0.8 0.9 0.9 0.7 0.8 0.9
Eastern Europe 0.0 0.1 0.2 0.3 0.3 0.5 0.6 0.7 0.5 0.9 1.1

Source: Berkhout et al. (2013), p. 22.
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Figure 3.7 Workforce in temporary employment, selected European countries
Source: Berkhout et al. (2013), p. 22.

This leads to the following conclusion by seo:

There is no clear evidence that the strong growth in the share of flexible labor relations
between 2002 and 2007 points at a worldwide trend towards a larger share of flexible
labor at the expense of traditional open-ended labor contracts. The growth in flexible
labor varies too much between countries and periods to draw such a conclusion. In
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most countries in Europe, in North America and Japan, the share of flexible labor
has declined during the recent economic recession that started after 2007.>*

While seo sees no clear indication that flexible work grows at the expense of the
open-ended employment relationship, others argue against seo’s findings. Stone**®
for example, considers these findings to be controversial, and thinks she has sufficient
evidence to underpin this trend.

From 1995 tot 2005, the so-called contingent workforce in the United States de-
creased in various definitions (definition 1, from 2.2% to 1.8%: definition 2, from 2.8%
tot 2.5% and definition 3, van 4.9% to 4.1%). Nevertheless, among older people — aged
45 to 54 — Stone notices an increase by 3 to 7 percentage points.

Within Europe, temporary employment, which includes all forms, has more than
doubled between 1985 and 2009 in France, the Netherlands and Italy. Moreover, a
marked increase could be observed in countries such as Germany, Japan and Spain
(but not in the United Kingdom or Denmark). This involves vast numbers: in Ger-
many from 10% in 1985 to 14% in 2009; in Italy from 5% in 1985 to 12% in 2009 and in
Spain from 16% in 1987 to 33% in 2005, after which it decreased again to 25% in 2009.
From another recent record covering the period from 2001 to 2012, countries such as
Poland (+183%), Italy (+53%), the Netherlands (+47%) and Germany (+28%) emerge
as high-growth countries with regard to temporary employment. However, in Spain,
temporary employment has plummeted (-30%).>*

Stone also observes that increasingly fewer workers below the age of 25, who have just
entered the labour market, start working in standard employment. This holds true in
the United Kingdom, Japan, Italy, France, Germany and the Netherlands. A contrary
development applies to Denmark and Spain.

With respect to Australia, Stone quotes Buchanan, who argues that in the course of
the 1980s and 1990s precarious work has grown more than full-time permanent em-
ployment. Stone also produces figures about temporary agency work. In the United
States, the number of temporary agency workers increased from over 1 million in
1990 to over 2 million in 2008. In Europe, temporary agency work also increased;
from 1992 to 2002, the number of temporary agency workers in Denmark, Spain,
Italy and Sweden increased fivefold, and in Austria it quadrupled. In Japan, the num-
ber of dispatched workers increased from 400.000 in 1994 to nearly 2 million in 2005.

237 SEO (2013), pp. 9 15, 22.
238 Stone & Arthurs (2013), p. 5, see also Stone (2013b).
239 Vacas-Soriano (2015), p. 8
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Figure 3.8  Workforce in temporary employment, selected European countries
Source: Stone & Arthurs (2013), p. 372.

Part-time employment likewise soared between 1985 and 2009. The Netherlands
beats the other countries, growing from approximately 20% in 1985 to nearly 40% in
2009. However countries such as Germany (+11.8%), Italy (+8.7%), Spain (+8.2%),
the United Kingdom (+3.7%) and Canada and France (each +2.2%) also showed a
marked increase.

Moreover, Stone also researched whether the job tenure - the length of time
someone has been in his or her job - has changed. She discovered that the duration of
employment in European countries such as France, Germany, Italy, the Netherlands,
Spain and the United Kingdom has generally increased.

Table 3.10 Average years on job, 1992-2009. Men and women, all ages

Country 1992 2009 % change
Denmark 7.94 7.63 -3.9
France 9.95 11.64 17.0
Germany 10.31 11.12 7.9
Italy 10.75 11.72 9.1
Netherlands 8.31 10.86 30.8
Spain 8.48 9.61 13.3
United Kingdom 7.77 8.53 9.8

Source: OECD.Sstat: Job Tenure for Dependent Employment
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The United States likewise presented a stable overall picture. However, from 1983 to
2010, the average job tenure for men in mid-career had decreased from 13-16 years to
approximately 8-10 years (in the age brackets 55-64 and 45-54 respectively). Women
presented a completely opposite picture: their job tenure increased in all age brackets.
Comparable figures are available for Europe and Canada. Between 2000 and 2009,
the average job tenure for Australian men in all age brackets decreased.

Stone also dwells on the relationship with union density and collective bargain-
ing coverage and notes that they have declined since 1970, especially in the Nether-
lands, the United States and Japan. In Australia, Canada, Denmark, France, Germany,
Italy and the United Kingdom they also declined, except for an interlude in the late
1970s. The question is whether non-standard work is the cause or the consequence
of the weakened trade unions and collective bargaining structure. If people switch
jobs more often, they may be less interested in joining trade unions. Conversely, the
changing world (neo-liberal, deregulating, anti-trade unions/social policies) may
also result in fewer open-ended employment contracts.

Furthermore, Stone notes a trend towards decreasing income disparity, accom-
panied by the decline of standard work. The picture of the waning importance of
the standard employment contract is ambiguous. Even though many countries show
evidence of a trend towards more temporary employment, temporary agency work,
part-time employment and self-employed workers, it remains to be seen whether this
trend will endure. With regard to flexible work (temporary employment, tempor-
ary agency work and self-employed workers) SEo shows in figure 3.6 that the first
years of the past decade showed an increase of non-standard work, followed by a
decrease in more recent years. Indeed, Stone is right if we consider the past 20 years,
but the increase of non-standard work during the last 10 years was not spectacular.
This only changes if we include part-time employment in non-standard work. Part-
time employment has grown, but the question is whether this type of employment is
as non-standard as the other types of flexible work.

Likewise, the figures relating to temporary agency work turn out to be relative.
Although it has grown during a prolonged period, if we include the last years (since
2007), there are no marked increases of the penetration rate of temporary agency work.
According to CIETT data, the weighted average penetration rate of temporary agency
work in 2009 was (back) at the level of 2000/2001 i.e. 1.5%, rising to 1.6% in 2013.>*°

The job tenure figures likewise fail to convince. The general picture does not
appear to produce any spectacular changes. While it is true that male job tenure con-
tinues to decrease in mid-career, i.e. 8 to 10 years, the job tenure for women in mid-
career has been 6 to 10 years for a long time. And the latter figure has never been an
indication for the proposition that the permanent contract is clearly on the way down.

240 CIETT (2014).
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3.2.6 Solutions

Still, if 20 to 25% of the workers have flexible work and if 10 to 40% work part-time,
the policy that may have to be developed for these groups does deserve some thought.

Stone®*! points at the dangers of the dual labour market, the increasing risks of
unemployment, the decline of the trade unions and the increasing income disparity.
She advocates a new regulatory framework to promote fairness at work and to ensure
a new kind of social safety net. This entails the introduction of new forms of contract
that balance the needs for corporate flexibility and job security. In Europe, this has
resulted in placing the flexicurity concept®*? on the agenda as a means to find the
right balance.

Also, there are plans to reorganise unemployment insurance®** and supply a
severance pay as transition compensation. The important thing is to consider social
programmes that support the increasingly indispensable labour market transitions.
Types of regional cooperation by labour pooling are options, too.***

Vosko assesses three approaches to the Standard Employment Relationship
(SER), i.e. a tiered SER, a flexible tier and the ‘beyond employment’ approach. The
tiered SER is about new forms of employment derived from the SER, for instance the
partial and pro rata protection with regard to part-time and temporary employment.

® Welfare
rthe e Security
PLOYEES: } e Employability
e Reconciliation of work and family life
Bhe e Workers cooperation
MPANIES: } e Returns on investment in human capital
| e Higher internal flexibility
B e Reduction in inequality
CIETY: } e Formation of human capital

e Use of human capital of men and women

Figure 3.9  Functions of the old and the new SER. (Additional functions of the new SER
are in italics.) Source: Bosch (2004)

241 Stone (2013a), p. 12 ff.
242 Wilthagen (2007).

243 Stone (2013a), p. 18 ff.
244 Vosko (2010), p. 212 ff.
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The flexible tier approach®** fits the ideas Bosch developed in response to the eclipse
of the SER as the dominant form of employment. As regards the position of the work-
ers, in addition to the current welfare and security arrangements that are applicable,
the new forms of employment encompass concepts such as employability and work-
life balance.

For companies, cooperating with workers and investing in human capital continue to
be relevant, as is internal flexibility. For society as a whole, reducing inequality and
creating human capital are relevant, on the understanding that the human capital
of both men and women must be used. This approach specifically calls for child-
minding, flexible work, lifelong learning, the option to choose working hours and the
individualisation of social security.

The beyond employment approach fits in with the ideas of the French professor
of labour law Alain Supiot.”*® In 1999, the European Commission asked him and
a number of fellow-professors of labour law from the Eu to think about the future
of work and the corresponding legislation. The Supiot report comprised a number
of recommendations of which the notion of the ‘social drawing rights’ has raised
the most eyebrows. This idea entails that workers can accumulate a reserve during
their career from which they can draw when switching from one job to another or in
family-related situations. The recommendation did not specify how the plan was to
be funded, and so far it has hardly been developed.

Also deserving of special attention is the concept of the single employment contract
that can be seen as a special development of the notion of flexicurity. This concept is
(has been) particularly under discussion in Italy, France and Spain, with the aim of
arriving at a new form of employment contract that rebalances the corporate need
for flexibility on the one hand and sufficient security for workers on the others. How-
ever, all provisos conceived in this context result in cost increases that entrepreneurs
consider problematic. These cost increases arise from the introduction of automatic
financial compensation upon dismissal without any option of legal settlement of the
labour dispute. Thus, these provisos beg the question as to whether this is in line with
the 1o Termination of Employment Convention (Convention 158) and article 30 of
the European Charter of Human Rights. In this regard, Casali and Perulli**” argue
that the:

245 Vosko (2010), p. 215, and Bosch (2004).
246 Vosko (2010), p. 218, and Supiot (1999).
247 Casali & Perulli (2014).
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... pros and cons of the single employment contract will continue to be debated.
What is really needed at this stage is a new balance between flexibility and security,
but from a point of view of labour protection based on the employment relationship
and not on the economic market alone. This would require the rethinking of social
protection systems, creating the conditions for a more inclusive society in terms of
income guarantees in the event of unemployment, along with a reconsideration of
the nature of work, overcoming excessive fragmentation and insecurity. All these
issues are unavoidable and common to all European legal systems.

There is a need for European and international institutions to take a more active
role in addressing this task, and for a wider involvement of organizations repres-
enting the various interests involved, with a view to finding a broadly applicable
and sustainable compromise to the current jobs crisis. The world of work needs it.

Interestingly, Italy appears to have made progress with its new Jobs Act that, thanks
to introducing a ‘contratto a tutele crescenti, has yielded a major liberalisation of
labour law, and as a result of which open-ended employment contracts are said to be
on the rise again.**®

Broadly speaking, the phenomenon of temporary agency work constitutes one of
many changes in the world of work. And traditional labour law offers less and less
grip to shape these changes. In that respect, Van der Heijden?*® points at the increase
of a grey area of economically dependent workers, the eroding notion of subordina-
tion in employment law, the reciprocity and the ‘private-lawisation’ of labour law,
the increasing participation and the need for pluralism and differentiation. In that
respect, he refers to the farewell collection for judge Mancini, in which T. Koop-
mans**® observes that a new pluralism is on the rise and that watersheds between the
various fields of law are becoming obscure; old boundaries between these fields are
disappearing and Anglo-Saxon doctrines are influencing the continental fields of law.
Instead of legislation, case law is also needed to solve the problems.

Van der Heijden also refers to Gérard Lyon-Caen,**" who wrote in 1996 that, as a
legal sub-discipline, labour law is no longer able to assess all societal changes. If they
want to be able to follow all transitions, practitioners of labour law must widen their
scope to multiple legal disciplines. Furthermore, he refers to Rood,*** who foresees

248 Cheyvialle (2016).

249 Van der Heijden (1999a).
250 Koopmans (1999).

251 Lyon-Caen (1996).

252 Rood (1998).
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that the future in various forms of employment contracts probably lies in pluralism
and differentiation.

The conceptual framework for labour law on the basis of the Fordist production
structure is outmoded, Van der Heijden argues. There is a need for individualisation,
flexibilisation and de-solidarisation. This requires a tailor-made approach, granting
freedom to professionals who want to shape their own future and making adjust-
ments as soon as possible to keep up with global competition.

Van der Heijden advocates a new legal order of labour. He argues that the new
labour law paradigm will be guided more by private law than by public law, more by
labour law created at corporate level than by labour law that has arisen at other levels,
more by pluralism than by unity, more by case law than by legislation, and more in
keeping with economic dependence than with legal subordination.

And thus, he observes how the outlines of a new legal order pertaining to labour
are being created. Interdisciplinary scientific labour studies will have to assist in fur-
ther deepening, development and realisation of this new legal order.***

3.3 THE ILO DELIBERATES

3.3.1 The position of trade unions: watershed 2012

Under the motto ‘From Precarious work to Decent work’ a so-called ACTRAV sym-
posium was held in 2011 on Policies and Regulations to Combat Precarious Em-
ployment.*** In his introduction to this symposium, the then Lo Director-General
Somavia argued that the informal economy is the biggest source of precariousness.***
On behalf of the trade unions, Ron Oswald, General Secretary at the 1UF, argued that
the destruction of the direct, open-ended contracts should be countered. He said:

Permanent, direct employment is on the way out. It is increasingly replaced with
‘temporary’ contracts which in fact can last for decades or whole lifetimes; by out-
sourced agency contracts, which conceal the real employment relationship and
hence the balance of power in the workplace and in society; with ‘seasonal’ con-
tracts which are year round, bringing all seasons together in a single workplace;
with bogus ‘self employment’ schemes which turn wage earners into ‘contractors,
with stand-by and on-call work; and with phony ‘apprenticeships’ often dressed up
in the language of life-long learning’

253 Van der Heijden (1999a), p. 19.
254 1LO (2012a).
255 ILO (2012a), . 9
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And further on:

Language, as I have said, is essential. The opposite of decent is indecent, and anoth-
er word for indecent is obscene. It is indecent to suggest that private employment
agencies, often incorrectly termed ‘temporary’ agencies, somehow create jobs, ‘fuel’
social progress or contribute to decent work. It is investment, and capital’s need
for labour, which creates employment. What kind of jobs in turn depends on the
wider environment, including the degree of basic protection, including protection
for the right to organize and bargain. We see social regression rather than progress,
and the less progress we see the more agency work we find. Agency work is by
definition precarious - the ‘user enterprise’ can terminate the relationship at will.
Private job agencies are not contributing to decent work: they are undermining it
by institutionalizing insecurity, concealing the true employment relationship and

blocking effective access to rights.**®

This statement marks a clear turnabout on the part of the trade unions: in the new
approach, temporary agency work leads to more job insecurity and weakens the legal
position of the workers as well as that of the trade unions.

Sharon Burrow, General Secretary of 1TUC, asks for one or more 1LO instru-
ments with respect to disguised, ambiguous and triangular employment that go bey-
ond recommendation no. 198 (2006), possibly a convention on precarious work.

Only the introduction by Luc Cortebeeck,*’ the chairman of the 1Lo Workers
Group, refers to Convention 181, which is said to have a limited scope, because it has
no provisions against excessive use of temporary employment.

3.3.2 Focus

The AcTRAV symposium focused on two categories of contractual arrangements, i.e.
the limited duration of the contract (fixed-term, short-term, temporary, seasonal,
day-labour and casual labour) and the nature of the labour relations (triangular and
disguised employment, bogus self-employment, subcontracting and agency con-
tracts). Furthermore, the symposium looked at four precarious working conditions,
i.e. low wages, poor employment protection, poor social protection (often associated
with standard full-time employment) and lack of possibilities to exercise one’s rights
at work.

The study shows a spectacular growth of temporary employment from 1987 to
2007 and calculates that the weighted average for the entire OECD area grew from

256 I1LO (2012a), p. 12
257 1LO (2012a), p. 18
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9.4% in 1985 to 12% in 2007. While permanent salaried employment increased by 21%
during that period, temporary employment increased by 55%. Higher growth figures
apply for the European Union.

According to the report, ‘precarious work has a deep impact on workers and
on societies. Over the past years, economic crises and turbulences on the financial
markets have led to widespread anxiety among workers. Increasing rates of unem-
ployment and precarious work arrangements deteriorate the quality of working and
living conditions.**® Particularly, temporary workers cannot make effective plans to
get married, have children or buy a house, because their prospects are uncertain and
their wages tend to be low. Precarious work can also lead to health problems and to
unhealthy and dangerous working conditions. Relatively speaking, this phenomenon
affects women more.

Furthermore, all these developments have a weakening effect on society as a
whole. A sense of powerlessness and fear discourages the precarious workers to join
trade unions or other organisations promoting social participation, which results in
social exclusion. Technological and institutional changes are the drivers of this devel-
opment. Neo-liberal thinking has boosted it even more.

To put a stop to this development, the following key elements are advocated:
restoring full employment as the pivot of economic policy; restricting the so-called
financialisation of the world order; balancing the tax burden; public investments in
sustainability; pay rises in line with increasing productivity.

For the labour market, the report advocates a level playing field without unfair
competition. Imposing quotas for external hiring, 5% for instance, as well as demand-
ing valid reasons for it could be the answer. If no valid reason for external hiring is
evident, a permanent contract should automatically start after a maximum of three
months.

3.3.3 Legislation

The AcTRAV report states that labour law has not kept abreast with the reality of new
forms of work, which results in an increase of precarious work. In some cases, certain
categories of work are excluded from the current labour legislation, which applies
to farm workers and domestic staff for instance, and in other cases, practices have
arisen that are not covered by the definition of employee and/or employer. More-
over, hiring temporary employees and forms of subcontracting are not sufficiently
restricted, which renders workers vulnerable to unjust dismissal, low job security,
low wages and little or no social security. It also results in erosion of trade union

258 1LO (2012a), p. 35
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power. According to the report, there are various routes towards tackling this, i.e. the
national route, the international route and the legal route.

At a national level, exclusions for certain categories of workers can be rectified.
Likewise, ambiguous employment can be tackled by tightening up the definitions of
employees and employers. In this case, triangular employment relationships demand
special attention.

The Global Unions reached an agreement on this, providing that ‘the primary
form of employment should be permanent, open-ended and direct; agency workers
should be covered under the same collective bargaining agreement as other workers
in the user enterprise: temporary agency workers should receive equal treatment in
all respects; the use of temporary agencies should not increase the gender gap on
wages, social protections, and conditions; temporary work agencies must not be used
to eliminate permanent and direct employment relationships; and the use of agency
workers should never be used to weaken trade unions or to undermine organising or
collective bargaining rights’**’

The report refers to legislation in Belgium where hiring temporary agency
workers is restricted to special circumstances, such as replacement, covering peaks
of work, work of unusual nature, artistic work. In France, Belgiumss first and second
restrictions apply, plus ‘intrinsically time-limited posts. Moreover, in France, tempor-
ary agency work must become a permanent contract after 18-24 months. According
to the report this is an improvement compared with European countries such as
Poland, Romania and Italy, where the limit is set between 2 and 3 years. Taking meas-
ures that offer more income security, e.g., statutory minimum wages, and measures
to enhance labour law enforcement is also important.

Most international labour standards appear not to distinguish between forms of
employment, but to protect all workers. According to the report, international law
seems not to protect against precarious work as such.

Furthermore, the use of temporary employment and temporary agency work
is not sufficiently restricted, while existing instruments lose protective power due to
poor ratification rates and inadequate implementation.

The report lists various conventions that include regulations for specific categor-
ies of workers, for instance:

- the Migration for Employment Convention (revised) 1949 (no. 97) and the

Migrant Workers (Supplementary Provisions) Convention 1975 (no. 143);

- the Workers with Family Responsibility Convention, 1981 (no. 156);
- the Vocational Rehabilitation and Employment (Disabled Persons) Convention

1983 (no. 159);

- the Maternity Protection Convention 2000 (no. 183);

259 ILO (2012a), p. 51
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- the Home Work Convention, 1996 (no. 177);
-~ the Domestic Workers Convention, 2011 (no. 189).

Likewise, the above international instruments all pivot on the principle of equal
treatment. This is expressed in several ways, but the principle stipulates that workers
should not be discriminated against ‘on the basis of race, colour, sex, religion, polit-
ical opinion, national extraction, social origin or any other form of discrimination
covered by national law and practice. Controversially, this equal treatment principle
does not apply to differences in contract form.**°

With respect to Convention 181, the ACTRAV report states that it ‘constitutes
an effort to address abuses’ and that licensing, certification, guaranteeing workers’
rights to freedom of association and collective bargaining as well as the allocation of
responsibilities by governments are important elements in dealing with any unscru-
pulous agencies. Still, the convention does not restrict the use of temporary agency
workers. Nor does it include provisions with respect to how the responsibilities in the
matter of collective bargaining must be allocated.

Furthermore, the report argues that international labour law fails to provide an
instrument on temporary employment. A new 1ILO convention and recommendation
should first address the conditions under which employers are allowed to hire tem-
porary employees or agency workers, and it should impose quantitative restrictions
on the number of workers hired on precarious contracts at a given enterprise and on
the maximum duration of temporary contracts, after which the workers concerned
must be given permanent contracts. In line with Recommendation 198, such a bind-
ing instrument should also include clear criteria to define employment relationships.
Furthermore, such an instrument should ensure that workers are treated equally
and pay special attention to social security, occupational health and safety and trade
union rights, including the right to collective bargaining.

Until the time such a convention has been created, priority should be given to
Convention 158 on termination of employment and the accompanying Recommenda-
tion 166. The latter instrument recommends limiting fixed-term contracts to those
cases in which the nature of the work or the working conditions necessitate tempor-
ary contracts and, if the rules are broken, to provide that a permanent contract is
deemed to exist.

To conclude, the ACTRAV report lists the 1LO jurisprudence regarding right to
organise and bargain collectively. This makes clear that both the cEACR and the cra
have respected the rights of precarious workers in several reviews. This is particu-
larly striking in relation to a case the CFA reviewed in Colombia. Here, the Union
of Chemical and Pharmaceutical Industry Workers wanted to be registered by the

260 Rossman (2013).
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authorities. Its objectives stated that they wanted to include temporary agency work-
ers. The government held the view that the Union could only represent workers who
had contracts of employment with companies belonging to the same industry, which
did not apply to temporary agency workers. The cra ruled that the conditions under
which workers are hired should not affect their right to join a trade union and take
part in its activities.>*!

The AcTRAV symposium concluded that the 1L0 is to develop a new economic
paradigm that is in line with 1L0’s Global Jobs Pact and the four pillars of the Decent
Work Agenda. The symposium requested further research on the obstacles that pre-
carious workers come up against with regard to collective bargaining. It also placed
on the agenda the promotion of a number of existing instruments - apart from the
ones for specific categories listed above, for instance:

- the Employment Policy Convention 1964 (no. 122);

- the Employment Relationship Recommendation 2006 (no. 198);

- the Termination of Employment Convention 1982 (no. 158);

- the Collective Bargaining Convention 1981 (no. 175);

- the Minimum Wage Fixing Convention 1970 (no. 131);

- the Labour Inspection Convention 1947 (no. 81) and the Labour Inspection

(Agriculture) Convention 1969 (no. 129);

—  the Labour Clauses (Public Contracts) Convention 1949 (no. 94).

Lastly, the report expresses the need to examine the meaning, scope, impact and ap-
plication of Convention 181 in the light of the rapid growth of triangular employment
relationships through temporary agency work.

3.3.4 The employer position

Meanwhile, employers have also considered their position. In 2014, the 10E pub-
lished a position paper on flexible forms of work.>** Precarious work is not a work-
able topic for employers. They even worry about the lack of clarity and usefulness of
the definition of ‘precarious work’ and about the frequently made suggestion that all
flexible forms of employment are systematically precarious.

Employers argue that flexible forms of employment, such as fixed-term con-
tracts, part-time employment and temporary agency work all form part of the labour
market and make up useful and much-needed additions to the full-time permanent
contract.

261 CFA case no. 2556.
262 10E (2014a). See also: BDA (2012), which shows that in 2011 alone 675,000 mainstream jobs and
122,000 temporary jobs were created.
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Flexibility matters not only to employers, but to employees as well, because it contrib-
utes to the quality of working life and the employability of the workers. It improves
the work-life balance, enhances workers’ opportunities to find new employment and
increases their chances of gaining work experience. Flexible work, employers argue,
helps the most vulnerable groups, such as young people, long-term unemployed people
and low-skilled workers to (re)gain a foothold in the labour market. Flexible work
enables enterprises to retain and create jobs while staying adaptable and competitive.
Flexible work does not automatically mean precarious work, and thus lack of
social benefits, low wages and high occupational health and safety risks, in short, lack
of decent working conditions and fringe benefits. Poor working conditions apply to a
much greater extent to informal and illegal work. To employers, decent work is based
on:
- compliance with national labour law and effective enforcement of legal rights,
including national laws that implement international legal standards;
- respect for the internationally acknowledged rights as included in the 1L0’s Dec-
laration on Fundamentals Principals and Right at work (1998);
- alegal framework that promotes the integration in the labour market of people
with varied needs and meets the corporate need for flexibility.

Moreover, employability and career advancement are much more relevant to an in-
creasingly dynamic labour market than focusing on one’s current job is. This is the
work-security concept that pivots on transitions in the labour market. Temporary
employment agencies invest in training and development and thus in the employabil-
ity of their workers.

Employers argue that flexible work does not supersede the traditional forms of
employment. Figures are available showing that the number of mainstream jobs far
exceeds the number of temporary jobs.>** Flexible forms of employment often con-
stitute a ‘stepping stone’ into the labour market.

Furthermore, employers argue that while flexible workers earn lower wages, this
has to do with the workers’ schooling and skills levels, which tend to be lower.

Flexible work enables companies to respond quickly and efficiently to demand
fluctuations. It is a stabilising factor that helps employers retain permanent staff; it
offers various replacement opportunities due to illness, holidays or maternity leave.
Moreover, research shows that a wider variety of labour contracts results in increased
job creation and higher labour market participation.?** Furthermore, flexible work
and temporary agency work help the search processes in the labour market run more
efficiently and effectively.

263 BDA (2012).
264 Schmid (2010), p. 130; Berkhout & Van den Berg (2010).

107



PartI An ILO framework for temporary agency work: development and complication

3.3.5 2011 Global Dialogue Forum

In 2011, the 1LO organised a GDF (Global Dialogue Forum) about temporary agency
work. The Governing Body had taken the decision in 2009. 144 participants attend-
ed the Forum, 25 of whom represented governments, as well as 62 employee and 50
employer representatives.’*> Whereas the 2009 workshop was characterised by a pos-
itive attitude, resulting in a lot of common ground, the 2011 Global Dialogue Forum
made it clear that the trade unions took up a much more critical position. They had
by then considered a joint attitude with regard to precarious work, as became abund-
antly clear during the consultation.

For this meeting a paper was produced: Private Employment agencies, promotion
of decent work and improving the functioning of labour markets in private services sec-
tors. The report explores the various trends that cause the growing phenomenon of
temporary agency work, supplies economic data regarding various sectors, explores
who the workers are and dwells on the social aspects of temporary agency work and
its contribution to the labour market.

The following issues were placed on the agenda:
1. temporary employment agencies” contribution to job creation and, more in gen-

eral to decent work;
2. legislation;

temporary agency workers’ rights: how to comply with legislation and how to

effectively link the sector’s development to improved worker protection;

4. how to promote the social dialogue regarding temporary agency work at all

266

levels.

Ad 1, job creation and decent work
With respect to job creation, it was tentatively suggested that if well-regulated and
effectively respecting the workers’ rights that have been recognised in international
labour standards, temporary employment agencies**” can play a role. Therefore, it is
important not to get mixed up in casuistry and keep looking at the bigger picture.
Research is needed on the scope and impact of Convention 181 on the labour
market.
Combating rogue agencies and illegal practices serves a common cause; there is
a need for social dialogue as well as for reinforcing freedom of association and col-
lective bargaining, provided that commissioning clients must also take part in the
social dialogue with temporary workers.

265 GDFPSS/ILO (2011a).
266 GDEPSS/ILO (2011b).
267 GDEFPSS/ILO (201b), p. 8.
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The fundamental principles and rights at work must be respected in all cases; this also
applies to temporary employment agencies.

The participants failed to achieve consensus on a number of points. For instance,
on the so-called reasons of use that would need to be implemented, i.e. criteria for
when temporary agency workers can be hired, and on imposing limits on the extent
of hiring them. Temporary agency work was neither the best nor the worst form
of temporary employment. Employment was created by investments on the part of
commissioning clients, i.e. the user companies, while temporary employment agen-
cies merely matched the supply and demand for labour. Some agencies do actually
operate within the law, but still violate workers’ rights, the employee representatives
argued.

Ad 2, legislation

In the first instance, the participants more or less achieved consensus on the fact
that there is broad recognition of the need for regulation®*® on the basis of relevant
international standards. Regulation must be balanced, must promote decent work
and grant employees labour rights, the rights to social security, pension, leave and
training. Meanwhile, the temporary employment agencies must also be able to real-
ise labour flexibility. Ratification of Conventions no. 87, no. 98 and no. 181 as well
as effective implementation of Recommendations 188 and 198 must be promoted.
Likewise, social dialogue must play a role and codes of conduct may make a useful
contribution.

Ad 3, temporary agency workers’ rights

With respect to the issue of workers’ rights, several agency employers presented ex-
amples from the various countries to make clear that appropriate regulation fully
guarantees workers’ rights.

The Argentinian employer participant advocated ratification of Convention 181
and argued that informal work is a much bigger issue in his country than tempor-
ary agency work. An estimated 40% of the working population did unregistered
work. The worker spokesperson argued*®® that real-world examples were needed
from outside Europe and from non-CIETT members. According to him, the devel-
opment of the temporary agency industry undermined freedom of association and
collective bargaining and replaced open-ended contracts by precarious work. The
spokesperson stressed the importance of equal treatment, which comprised more
than fair treatment, as the (agency) employers had underlined earlier. The direct
open-ended contract should be the norm; temporary employment agencies should

268 GDFPSS/ILO (2011b), p. 13.
269 GDEFPSS/ILO (2011b), p. 14.
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not charge workers any fees; workers should be given written contracts; temporary
agency workers should be given information on occupational health and safety and
be treated equally, which included freedom of association and collective bargain-
ing.*”® In respect of worker’s rights the chairperson established that consensus had
been achieved about the necessity of appropriate regulation to ensure respect for the
fundamental principles and rights at work, supplemented by special measures to that
to be agreed on in ‘a spirit of mutual respect and recognition’; furthermore, that equal
treatment for temporary agency workers regarding pay, occupational health and
safety, training, hiring and firing as well as information about vacancies registered
by the commissioning clients; and temporary employment agencies, commission-
ing clients and trade unions are to collaborate on sector-level collective agreements.
National governments are responsible for promoting this.

Temporary agency work should be decent, safe and legal, and should hold out
the prospect of direct, open-ended employment if possible; temporary employment
agencies should not charge fees; written contracts should be obligatory, containing
information that enables workers to assess whether they are being treated equally.

Ad 4, social dialogue
Lastly, tripartite dialogue is needed to meet the decent work challenge and promote
effective implementation of Convention 181.

With regard to this dialogue, the employee representative remarked that tempor-
ary agency work disrupts the collective nature of bargaining. It proved to be really
difficult to organise collective bargaining among temporary agency workers when
they were assigned to a user company through various agencies, especially if the
working relationship between employers and temporary agency workers could easily
be terminated at any time. The real bargaining takes place between the commission-
ing client and the temporary employment agency. In future, all social partners should
be involved in collective bargaining, including the trade unions of the user company
and employers’ representatives.’”*

The issue was further clarified from the workers’ perspective by means of an
example at Unilever in Pakistan, where a temporary agency worker did not receive
equal treatment. Only when Unilever was willing to take responsibility and no longer
distanced itself from this issue, could the solution be found.?”* The employer rep-
resentative commented that there was an excessive focus on the bilateral nature of
labour relations and that the triangular employment relationship inherent in tempo-
rary agency work should by now be taken into account. Article 12 of Convention 181

o
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covers this relationship and has the member states allocate the respective respons-
ibilities. The Unilever issue as described above would possibly never have arisen if
Pakistan had ratified and implemented Convention 181.

The chairperson summarised that temporary employment agencies, govern-
ments, commissioning clients and trade unions all acknowledge the importance of
social dialogue. As a result, collective agreements can be concluded at a national,
sectoral and corporate level to define the terms and conditions of employment. Rati-
fication of Convention 181 and other international labour standards is desirable and
must be promoted. However, there is also a clear need for effective implementation
and enforcement. Practical solutions flowing from social dialogue call for acknow-
ledgement by all social partners.

It proved impossible to achieve consensus on granting the agency sector the
right to unrestricted collective bargaining. Social dialogue in triangular employment
relationships should be organised differently.

3.3.6 No agreement

At the end of the dialogue, an attempt was made to limit so-called points of consensus

to five key points:*”?

1.  The points of consensus of the 2009 workshop to promote ratification of Con-
vention 181 are confirmed.

2. To the extent that temporary employment agencies are employers, they must be
recognised as legitimate social partners in the social dialogue; user companies
can be involved as social partners according to national law and practice.

3. Ratifying Conventions 87, 98 and 181 must be promoted, as well as implement-
ing Recommendations 188 and 198. Social dialogue should be instrumental in
achieving this.

4. 'The 1L0 must expand its knowledge base through research on regulation in both
developed and developing countries; this should serve to promote Convention
181.

5. The Forum requested that the 1L0 organise within three years an expert meet-
ing on the role of temporary employment agencies. The Forum recognises the
importance of social dialogue and collective bargaining in relation to temporary
agency work. This dialogue should involve governments, temporary employ-
ment agencies, commissioning clients and trade unions.

In the event, it proved impossible to achieve consensus on these five points. Particu-
larly point 2, on social dialogue and which parties would need to be involved in it, led

273 GDFPSS/ILO (2011b), p. 23.
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to a difference of opinion. The trade unions wanted to oblige the user companies, i.e.
commissioning clients, to be involved in collective bargaining. Employers thought
that this was a step too far. They did want involvement, but not as a worldwide ob-
ligation. Involvement should be voluntary, in line with national law and practice.?’*

To conclude, the chairperson remarked that the deliberations during the Forum had
not been easy. However, they had contributed to a better understanding of how vari-
ous countries perceived temporary agency work, and how the employers, workers’
and government groups viewed it. The reflections could contribute to future work,
even though no consensus had been achieved.?”*

3.3.7 Trade unions redefine their positions

Some time after this GDF, the joint global unions adopted their Global Union Prin-
ciples on Temporary Work Agencies.

General principles

- The most important form of employment is permanent, open-ended and direct
employment. Temporary employees must be treated equally and are entitled to
equal pay for equal work, in line with the terms and conditions accorded to
permanent employees. They are also entitled to a written contract specifying the
terms and conditions of employment. Where temporary employment agencies
are allowed to operate, they need to be strictly regulated, which includes licens-
ing.

- Temporary employment agencies must not be used to supersede permanent and
direct employment, to erode terms and conditions of employment, to counter
collective bargaining or to prevent trade union membership. Before hiring tem-
porary agency workers, employers must consult trade unions on the use of these
workers and on its effects on permanent employment, working conditions or
collective agreements.

- The use of temporary employment agencies must be restricted to instances of
legitimate need. As a minimum, specific restrictions must be imposed with re-
gard to both the use and the duration of temporary agency work.

- Temporary agency workers must be ensured access to information on health
and safety measures in the commissioning client’s workplace and must be pro-
vided with the same equipment and facilities as permanent employees.

274 GDFPSS/ILO (2011b), p. 24.
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Employers and national governments must ensure social protection for tempor-
ary agency workers, including social security coverage.

Temporary employment agencies must treat their workers without discrimina-
tion; to ensure this, an appropriate regulator framework must be in place, in-
cluding the minimum standards of Convention 181.

In view of the over-representation of women in temporary agency work, special
attention must be given to the disparity in wages between permanent employees
and temporary agency workers, particularly to the application of Convention
100, including equal pay for work of equal value.

The 1.0 must play a more active role in ensuring that temporary employment
agencies respect the basic labour standards, and collect data on abuses, best
practices and trends in public and private employment services. The Global
Unions must participate in this work.

Temporary agency workers must not be hired to replace striking workers.
Temporary employment agencies must not charge workers any fees for their
services.

The commissioning client must be held liable for all financial and other obliga-
tions that are not met by the temporary employment agency.

Government responsibilities with respect to temporary agency work

National governments must work at stable labour relationships and ensure the
application of labour law. They may restrict or ban temporary agency work in
order to protect societal interests.

Governments must set strict regulations and if temporary agency work is al-
lowed, they must impose licensing conditions. Governments must consult with
trade unions about matters relating to the terms and conditions of (assigning)
temporary agency work.

If an employment relationship exists between the temporary employment
agency and the agency worker, the several roles, obligations and rights of the
temporary agency workers, the commissioning client and the temporary em-
ployment agency need to be clarified.

National governments must ensure that temporary agency workers can effect-
ively exercise their trade union rights, including membership of a union that
has a collective bargaining relationship with the commissioning client, being
part of the negotiating unit for direct employees on the commissioning client’s
premises and being included in the collective bargaining agreements that apply
to the commissioning client.

National governments must reinforce labour inspection and supply adequate
means to apply labour law and agency regulations effectively.
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- Governments must develop mechanisms for the application of the occupational
health and safety conditions and ensure that the same conditions apply to tem-
porary agency workers and permanent employees alike.

-  There must be sanctions in place for commissioning clients that fail to comply
with these requirements.

Migrant workers

- Migrant workers must be given details about their living and working condi-
tions in their native language before leaving their country of origin.

- National governments must take measures to combat human trafficking and ex-
ploitation by intermediaries, including temporary employment agencies.

- Governments must ensure that immigration legislation does not impose restric-
tions on migrant workers’ trade union rights that conflict with labour law.

- Migrant workers must not be asked for ‘pay-deposits, visa fees, transportation
fees and hiring fees.

- Migrant workers must have full rights to legal redress in the country where they
are working.*”®

3.4 INTERIM REVIEW: BOTTLENECKS

Surveying the above developments it becomes clear that, following the failed contract
labour dialogue that did actually result in Recommendation 198 in 2006, in the con-
text of the issue of precarious work widespread criticism was directed against changes
in the labour market that would lead to the loss of the open-ended contract.

A number of sociologists have taken the lead in a discussion that appears to be
ongoing. It is doubtful whether the relevant literature is right about the postulation
that permanent employment is on the way out. It became clear above that, on the
basis of figures about the period 2000-2012, SEO (p. 94) sees no further increase in
the displacement of permanent employees by flexible workers.

On reflection, the tenor in the literature is not really borne out by the figures.
The most remarkable figures are those relating to the German labour market, indic-
ating that in 2011 alone, Germany gained 675,000 mainstream jobs, five times the
number of 122,000 temporary workers that were added during that same period.

If temporary employment stabilises in general, this applies especially to tempor-
ary agency work in the more developed regions, such as the United States, Japan and
the European Union as a whole. Only the relatively new markets in Eastern Europe
are growing. However the penetration rates of temporary agency work tend to aver-
age 1 to 2%, sometimes nearer 3%, and hardly ever exceed that level. The figures do

276 CGU (2012).
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not justify the anxiety that emanates from the views expressed in the literature and
by the trade unions.

But even though temporary employment in general tends to stabilise and the
volume of temporary agency work tends to be small, it is still useful and necessary to
keep reflecting on the criticisms that are being expressed.

3.4.1 Aspects of ongoing discussion demanding further analysis

Taking into account science and the points of view of the social partners, particularly
those of the trade unions, and the 1Lo deliberations on this score, four key aspects
from the above discussion invite further analysis:

- employment is insecure;

- wages are not equal;

- the trade union movement, particularly collective bargaining, is weakened;

-  the use of temporary agency work is insufficiently restricted.

In the paragraphs above, it was said that security is all about perception. According to
the oECD the sense of security does not increase proportionally to additional secur-
ity protection (employment protection) but rather depends on the social safety net
(social benefits), which generates income security. Also, the sense of security does
not increase in proportion to job tenure. Moreover, temporary agency work turns out
to score no worse than open-ended employment in general. In this respect, informal
work and bogus self-employment turn out to score worst.

The oEcD also indicates that temporary employment agencies offer open-ended con-
tracts in a number of countries. Thus, security is a relative concept that is determined
by more aspects than the contract alone.

Honourable though the principle of equal treatment — equal pay for equal work
- may be, the question always remains what to compare to. In the labour market,
differences simply will occur. A secretary of the same age with equal experience and
qualifications can earn more with the one employer than with the other. And tempor-
ary employment agencies must always take into account the re-assignability of their
workers. Particularly if they offer open-ended contracts, they need to minimise their
risk of under-utilisation, which results in their ‘own’ wages policy.

Article 12 of Convention 181 has come with a solution to this: member states
are to allocate responsibilities, including that for collective bargaining, to the parties
concerned. Many European countries have enacted the principle of the ‘user pay’
and this is currently also a starting point in the 2008 Eu Temporary Agency Work
Directive.
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Non-discrimination with respect to remuneration has been entrenched in Conven-
tions 100 and 111 that provide that discrimination based on characteristics such as sex,
nationality, et cetera is forbidden. Still, a general ban on discrimination based on dif-
ferences in contract, which actually occur with respect to temporary agency work, has
also been advocated. Support for this point of view can be found in article 7a(i) of the
ICESCR that entitles workers to ‘fair wages and equal remuneration for work of equal
value, without distinction of any kind, in particular women being guaranteed condi-
tions of work not inferior to those engaged by men, with equal pay for equal work’

This concerns a provision that may become relevant in the case of operations in
breach of the oEcD Guiding Principles. It seems highly doubtful whether this view
is feasible. Firstly, the precise meaning of ‘equal pay for equal work of equal value’
will need to be established; with whom exactly do you compare; with another worker
hired by the temporary employment agency or with an employee of the commission-
ing client’s? Secondly, are the conventions on the freedom of association and collect-
ive bargaining at stake if an agency-specific wage policy for its workers is established
and agreed on in a collective agreement? What should prevail in that case?

Furthermore, precarious work, together with temporary agency work, are said
to erode the position of the trade unions, and the question is whether these forms of
employment institutionalise the waning trade union power and influence. As became
clear above, this is a much-used argument, and during the last GDF this was what
divided (temporary agency) employers and workers. In practice, various types of
social dialogue exist between (temporary agency) employers and workers.

Table 3.1 Types of bargaining arrangements

Bargaining Social partners Collective agreement Coverage
arrangement

Multi-employer Employers’ federations, Belgium: Inter-professional  All private sector em-
inter-sectoral  union confederations  agreement, FEB/VBO, UNIZO, ployees (including part-

and federations UCM & BB, FGTB/ABWY, csc/  time, fixed-term, tempor-
ACV, CGSLB/ACLVB (2011— ary agency workers)
2012)

Associations of tempo- Spain: National Collective Temporary agency

rary employment agen- Agreement on temporary workers

cies, union federations work agency workers, AGETT,
AETT, FEDETT, AGETT & CCOO,

UGT (2008)
Multi-employer Sectoral employers’ Germany: Stahl & 16 Metall  All fixed-term regular em-
sectoral federations and one or (2010, 2011) for North Rhine- ployees and temporary
more trade unions Westphalia, Lower Saxony agency workers in the
and Bremen: general pay sector in thre