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Executive Summary 

The study illustrates the consequences of the absence of legal identity to the child’s development and 

meaningful life. By doing so, this research aims to confirm that child statelessness in protracted 

refugee situation is a grave child-rights issue that needs targeted solutions. At the heart of their 

vulnerability stands the lack of legal identity. Recognising this, the research focuses on the stateless 

children born to refugee parents in Thailand, and conduct a thorough analyses of the Thai national 

laws and policies affecting their right to legal identity.  

The introduction (Chapter 1) introduces the research questions and above aims of this study. 

The limited scope and rather broad definitions applied in this research are also explained here. The 

chapter also introduces the broader context of 21
st
 century migration and changing discourse on the 

international protection scheme, within which this study finds its relevance. Following this, Chapter 2 

offers a brief introduction to the background information on the phenomenon of child statelessness 

and refugee context in the border areas between Thailand and Myanmar.   

Chapter 3 provides theoretical insights and aims to answer the question of what the stateless 

children’s right to legal identity entails under the international legal framework, namely the UDHR, 

CRC, ICCPR, ICESCR and CERD. In particular, the chapter elaborates on the international obligations 

the RTG has vis-á-vis stateless children born to refugee parents in Thailand.  

Chapter 4 presents national laws and policies concerning nationality, civil registration and 

immigration control. After elaborating on the RTG’s responses to the protracted refugee situation, the 

last section evaluates the challenges raised by such laws and policies in realising their right to legal 

identity as well as fully enjoying their other fundamental human rights.  

Building upon the previous chapters, Chapter 5 analyses the present situation faced by the 

stateless children born to refugee parents in Thailand, in order to answer the question whether the 

RTG complies with its international obligations. After evaluating what children’s rights are at stake due 

to potential infringement of the international standards, the chapter concludes with recommendations 

on measures to ensure the safety and dignity of stateless children living in protracted refugee situation. 

Based on the research, it is argued that these children’s reality reflects the state’s conscious 

making of ‘universal’ child rights policies which intentionally exclude those deemed to be ‘illegal 

migrants’. Their legal status remains ambiguous and unrecognised due to the absence of any legal 

framework or formal procedures on refugee protection. Living in limbo, they have no access to basic 

rights, no opportunities to develop as a human being with agency and a voice, and no control over 

their life or future.   

The study aims to reconceptualise the citizen-noncitizen dichotomy, which creates the gap in 

human rights protection, by focusing on the child’s agency and ability to develop a sense of belonging 

within the framework of the most widely ratified UN treaty, the CRC. By doing so, the study hopes to 

provide a perspective into solutions to the emerging child statelessness in protracted refugee situation. 

This is highly relevant today, as the number of forced displacement and asylum seekers have 

drastically increased in the past decade and the refugee situation is becoming more and more 

protracted, while some states have started to close off their borders rather than opening them up. 

Given the universality of the CRC, a child-rights centred approach to the global refugee and stateless 

problems may offer an alternative way forward – a path that is more sustainable, inclusive and 

beneficial for all.   
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Overview of Main Findings 

The research showed that the case of stateless children born to refugee parents in Thailand raises 

particular, yet potentially systemic children’s rights issues which should be given larger accounts in 

forming laws and policies concerning child statelessness as well as immigration control. 

In doing so, the research focused on the case study of stateless children born to refugee 

parents in Thailand, and two research questions that are to be answered. Firstly, the right to legal 

identity and the right to protection and enjoyment of fundamental rights are entitled to every child 

including stateless children, regardless of their and their parents’ status, in the light of the non-

discrimination principle. Therefore, the RTG has an international obligation to protect the rights of 

children born to refugee parents in Thailand, including: the right to be registered and have a name 

immediately after birth; the right to acquire a nationality particularly when the child would otherwise be 

stateless; and the fundamental human rights (education, health care, adequate standard of living, and 

protection). Secondly, while the RTG has implemented measures to address the problems of child 

statelessness and promote universal coverage of basic services, such legislative and policy efforts 

appear to have created more challenges for some groups, while solving problems of others.   

The case study illustrated how stateless refugee children experience dual deprivation of their 

rights due to the invisibility of children’s rights: while the lack of full enjoyment of their fundamental 

rights pose obstacles to access to birth registration and nationality acquisition procedures, deprivation 

of their legal identity in turn significantly reduced the enjoyment and realisation of their fundamental 

rights. The strict immigration measures, combined with their ambiguous status, fear for being identified 

and subjected to detention, deportation and/or abuse, reinforce the statelessness and invisibility of the 

children born to refugee parents with irregular legal status. This in turn makes them vulnerable to 

trafficking, exploitation and violations of their rights as they remain hidden behind the radar without 

access to state protection, basic services and economic opportunities to build a secure life. 

The study has revealed that statelessness amongst children born in the protracted refugee 

situation at the border areas in Thailand is a striking issue that needs to be addressed urgently. Under 

the present laws and policies, the target group of this study are one of the most marginalized ethnic 

minority groups who are particularly vulnerable to trafficking, re-recruitment by military junta and other 

forms of violence and exploitation. In addition, the emerging political situation in Myanmar and the 

increased promotion for repatriation and closing borders raise additional child rights issues and 

challenges to the RTG and international community. Without an official identification document to 

prove their nationality, they cannot return to Myanmar safely, nor integrate into the Thai society. 

At the heart of their vulnerability stands the lack of legal identity. Lack of legal identity reduces 

the child’s ability to make claims on the state in today’s human rights scheme. This in turn allows 

states to exclude stateless children from the scope of its laws, policies and implementation measures 

adopted to meet the international obligations. In this regard, statelessness is a grave child rights issue 

that concerns the child’s physical and emotional well-being and social and personal development from 

early stage of their life and throughout.  

Recognising this crucial role legal identity plays in protection of children’s rights, particularly in 

the protracted refugee situation, the paper provided recommendations for improvements. Besides 

legislative reforms concerning the legal status of refugee children, the RTG is recommended to take 

targeted, multi-sectorial and child-centred approach to address the barriers to accessing the basic 

services and registration procedures. The recommended measures not only are vital to protect the 

rights, safety and dignity of these children, but also will serve the long-term interests of both the RTG 

and Myanmar government. Ensuring all children have the right to grow as a human being is the key to 

sustainable economic growth and peace.  
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1. Introduction  
 

1.1. Global responses to child statelessness in protracted refugee situation 

I would like to have a home and chance to study. I like to draw and would like to have hope for a 

future that is better than now. 

– A young girl from Myanmar living on the streets along the Thai border
1
 

Above is a quote from a stateless child residing in Thailand. Every year, more than 40,000 children are 

born unregistered in Thailand alone.
2
 Over 2 million stateless people are estimated to live across 

Thailand.
3
 Although they are born in Thailand, they live without an official legal identity nor have their 

fundamental human rights recognised by the RTG: they have no access to birth registration, education, 

health care or social services, legitimate employment opportunities, or protection from violence, abuse, 

exploitation and trafficking.
4
 Of such population, some

5
 are born to refugee parents from Myanmar

6
 

who have resided in a protracted situation since 1984. With no legal identity recognised by any state, 

they have nowhere to ‘belong’ or ‘go home to’. These stateless children born to Myanmarese refugee 

parents in Thailand reflect an emerging, unique case of statelessness. 

Traditionally, the concept of refugee is associated with the temporariness of displacement, 

flight and consequent stay in a host country.
7
 Although it is true that most flee their countries of origin 

with the hope of returning, refugee situations across the globe have increasingly become protracted.
8
 

According to the UNHCR, in such situations, “refugees find themselves in a long-lasting and 

intractable state of limbo”.
9
 Although many of them are out of the emergency phase and may no longer 

face risks of persecution, most are also “prevented from returning home and from integrating into host 

communities … due to political stalemates”.
10

 Their citizenship to country of origin is often transformed 

into an artificial one by the act of 'persecution' and/or protracted exile.
11

 Furthermore, the persistent 

violence and insecurity prevents them from returning, while they are perceived as security threats and 

subjected to strict immigration measures in the host states.
12

 Trapped in limbo, children who have 

been born and raised in such conditions have “limited knowledge of life beyond the artificial [walls] of a 

refugee camp”.
13

    

                                                           
1
 Taken from Caouette, M. T. Small Dreams Beyond Reach: The Lives of Migrant Children and Youth Along the 

Borders of China, Myanmar and Thailand. A Participatory Action Research Project of Save the Children (UK). 
(Year unknown), at 2. 
2
 UNICEF (http://www.unicef.org/thailand/media_14285.html), last visited (08-06-2016). 

3
 As of 2009. It should be noted that UNHCR’s estimate significantly differs in number (443,862 persons in 2015), 

see UNHCR (http://reporting.unhcr.org/node/2552?y=2016#year), last visited (08-06-2016). 
4
 NGO shadow report. Submission to the HRC regarding Article 24 of the ICCPR. Selected Documents on low 

levels of birth registration for certain groups in Thailand. (Year Unknown), at 4. 
5
 Although the exact number of stateless refugee children is unknown for obvious reasons, refugees and migrants 

from Myanmar are the second largest stateless population in Thailand after the Hill Tribes.  
6
 In 1989, the regime changed the country’s name from Burma to Myanmar. As the UN refers to the country 

officially as Myanmar, as it is the official name of the government, this thesis will also refer as such. However, a 
disclaimer should be given here that the author does not in any way mean to show any support for the oppressive 
acts of the regime or less respect for the opposing sides and their people. 
7
 Zeus, B. Exploring Barriers to Higher Education in Protracted Refugee Situations: The case of Burmese 

refugees in Thailand. Journal of Refugee Studies, 24(2). (2011). 
8
 This is a global trend, as estimated 10 million refugees, amounting to 90 % of all refugee situations, are 

protracted according to UNHCR, see Seltzer, A. Human Trafficking: The case of Burmese refugees in Thailand. 
International Journal of Comparative and Applied Criminal Justice, 37(4): 279-293. (2013).  
9
 UNHCR. The state of the world’s refugees 2006: Human displacement in the new millennium. New York: Oxford 

University Press. (2006), at 106. 
10

 Seltzer (2013), supra note 8, at 279. 
11

 Long understands "refugeehood" as a "collective experience" of deprivation of political rights including 
citizenship, see Long, , K. The Point of No Return. Oxford University Press. (2013), at  10&11. 
12

 Mostly confined in detention centres or refugee camps with no prospects of local integration, see Zeus (2011), 
supra note 7, at 257. 
13

 Zeus (2011), supra note 7, at 257. 
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In a larger context, emerging awareness of the long-term impacts of protracted crises on 

resilience and sustainable development has led to a call for a paradigm shift in international protection 

scheme and responses to refugee crisis and displacement. The relevance of the traditional ‘staged’ 

paradigm, the dichotomy of the short-term humanitarian/emergency relief assistance and development 

aid, is shrivelling.
14

 The protracted and complex nature of the crises has raised the need for more 

coordinated approaches and tools that integrate and enable parallel implementation of “short-term 

relief and long-term development assistance”.
15

 Sustainable solutions should contribute to both 

empowering the refugees themselves and stabilising and improving the economy and security of the 

host countries.
16

 A shift towards joint, complementary and continuous responses to protracted refugee 

situations is already happening across the world:
17

 the most recently signed global declaration
18

 is a 

good example of this shift towards an economic development approach, focusing on increasing 

education and employment opportunities for refugees in host countries. 

It is in this larger context of protracted refugee situations and the shifting paradigm of 

international responses that this research aims to re-think the stateless children’s right to have a legal 

identity. In particular, it aims to reconceptualise the citizen-noncitizen dichotomy, which creates the 

gap in human rights protection, by focusing on the child’s agency and ability to develop a sense of 

belonging within the framework of the most widely ratified UN treaty, the CRC. In doing so, the study 

will present particular child rights issues raised by the complex interplay between statelessness and 

protracted refugee situations, and will conclude with recommendations on reforming the legislation, 

policies, and implementation measures aiming to address child-specific needs and challenges.  

1.2. Research question and methodology 

To serve the aforementioned aims of the study, the following research questions are asked: 

1) From the children’s rights perspective, what obligations does the RTG have under the relevant 

international laws concerning children’s right to legal identity?
19

 In particular, should the right to 

legal identity of children born to asylum seeking and refugee parents in Thailand be protected? 

And, if so, how? 

2) Does the RTG comply with such obligations in law and policy, and if not, what are the child rights 

issues raised from the deprivation of legal identity? 

In order to answer the questions above, the study seeks to answer several subsidiary questions. What 

does the stateless children’s right to legal identity entail under the international framework? Which 

gaps exist between and within nationality and citizenship laws of Thailand? Does the gap contribute to 

the statelessness of children born to refugee parents? And, if so, how? What are the challenges faced 

by these children in realising their rights in Thailand? How can the present laws and policies be 

improved to protect and promote the rights of stateless children in Thailand?  

                                                           
14

 Since 2010, see Zeus (2011), supra note 7. 
15

 The Syrian refugee crisis is a prominent example where such coordination is needed, as pointed out by the UN 
High Commissioner for Refugees António Guterres. Refugees Have the Right to Be Protected. (2015). TedTalks. 
(https://www.youtube.com/watch?v=potB0voQzNg), last visited (08-08-2016). 
16

 Particularly in face of the mass influx of Syrian refugees in Europe, see Betts, A. Support for Building Self-
Reliance of Refugees: Economic development approach to refugee crises. Foreign Affairs Japan. December 2015.  
(https://www.foreignaffairsj.co.jp/articles/201512_betts_collier/), last visited (15-06-2016). 
17

 The nexus between humanitarian crises and development is well documented and has already taken place in 
practice, see Bennett C., The Development Agency of the Future. ODI Working Paper. (2015). 
18

 Signed by Abdullah II King of Jordan, Prime Minister Cameron (UK), and Jim Yong Kim Director of World Bank 
in the winter of 2015. A pilot project will be implemented in Jordan in the summer of 2016, see Betts, A. Jordan’s 
New Refugee  Response Model. Foreign Affairs Report Japan. July 2016. 
(https://www.foreignaffairsj.co.jp/articles/201607_betts_collier/ ), last visited (15-06-2016). 
19

 I use this rather inclusive, yet vague term ‘legal identity’, with the intention of emphasizing the importance to 
recognize children’s rights not only to birth registration and  to nationality, but also to citizenship and identity, 
equally protected under articles 7 and 8 of CRC, see more in Section 1.3.  
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In search of answers to these questions, the thesis is divided into four main chapters, each of 

which focusing on a particular set of questions. Chapter 2 offers a brief introduction to the background 

information on the phenomenon of child statelessness and the refugee context in the border areas 

between Thailand and Myanmar. Chapter 3 provides theoretical insights and aims to answer the 

question of what the stateless children’s right to legal identity entails under the international legal 

framework, namely UDHR, CRC, ICCPR, ICESCR and CERD. In particular, the chapter elaborates on 

the international obligations the RTG has vis-á-vis stateless children born to refugee parents in 

Thailand. Chapter 4 presents national laws and policies concerning nationality, civil registration and 

immigration control. After elaborating on the RTG’s responses to the protracted refugee situation, the 

last section evaluates the challenges raised by such laws and policies in realising their right to legal 

identity as well as fully enjoying their other fundamental human rights. Building upon the previous 

chapters, Chapter 5 analyses the present situation faced by the stateless children born to refugee 

parents in Thailand, in order to answer the question whether the RTG complies with its international 

obligations. After evaluating what children’s rights are at stake due to potential infringement of the 

international standards, the chapter concludes with recommendations on measures to ensure the 

safety and dignity of stateless children living in protracted refugee situations. 

1.3. Definitions, scope of research and academic relevance 

The research intentionally broadens its scope to include various forms of legal identity, such as birth 

registration, nationality, citizenship, name, and personality before the law. The scope is not limited to 

one of such identity only, nor does it distinguish each category of legal identity, mainly for two reasons. 

Firstly, much of the limited available research and documents on stateless children concern realisation 

of either social economic and cultural rights or right to birth registration solely. As much as birth 

registration is essential for establishing a child’s link to a nation, and is therefore a first step towards 

preventing and reducing statelessness, it does not always lead to acquiring a nationality.
20

 Secondly, 

to date, the content of Article 7 and 8 and how to realise these rights remain under-addressed by the 

CRC Committee, despite the ample consensus that the possession of a nationality and/or citizenship 

is the norm for the entitlement of fundamental human rights.
21

 Moreover, a limited number of studies 

has documented the Committee’s interpretations expressed across its concluding observations.
22

 

Although such research provides thorough investigation and recommendations on how to realise the 

right under Article 7 of the CRC, the analyses remain distanced from the contextual reality of a given 

state.
23

 The aim of this research is therefore to fill the gap and illustrate the crucial link between the 

realisation of the right to legal identity and the protection of other fundamental rights.     

While much of the present legal frameworks draw on an assumption that they are distinct 

categories of people on the move, the line between asylum seekers, refugees, and irregular and 

undocumented migrant workers is blurred and difficult to draw in practice. This is particularly the case 

in the context of Thailand, which has historically been the destination of migrants from Myanmar,
24

 and 

where the RTG does not officially recognise any refugees by law.
25

 Some 2-3 million migrants living 

outside the camps “are acutely vulnerable and left their homeland for similar reasons to the 

                                                           
20

 UN DOC A/HRC/31/29. (HRC). Annual Report of the Secretary-General: Impact of the arbitrary deprivation of 
nationality on the enjoyment of the rights of children concerned. (16 December 2015). 
21

 ISI, The World’s Statelessness. Wolf Legal Publishers. (2014). at 28 
22

 In fact, the only available academic resources that did such research are: Stein, J. The Prevention of Child 
Statelessness at Birth Under the Convention on the Rights of the Child: the Committee’s Role & Potential. Leiden 
University. (2014)., and ISI. Realising the Right of Every Child to Acquire a Nationality: An analysis of the work of 
the Committee on the Rights of the Child. (September 2015). 
23

 The HRC reported that the extent to which relevant safeguards are implemented to ensure the full enjoyment of 
the right to nationality in practice is scarcely documented, see HRC (Dec.2015), supra note 20, para.16. 
24

 Particularly the north-western areas have received many migrants from Myanmar since the 1960’s, see Baek, S. 
B. & Subramanium, G. Myanmarese Refugees in Thailand: The need for effective protection. Cornell Law School 
J.S.D./Doctoral Student Papers. (2008). 
25

 See Chapter 4 
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refugees”,
26

 but have chosen to live outside of the camps to “keep some degree of freedom and a 

sense of independency”.
27

 On the other hand, it is also suspected that not all residents in the camp 

are asylum seekers: for example, many children are sent from Myanmar irregularly to receive better 

quality education.
28

 At the same time, it is also important to recognise the different nature of the two 

groups here (in theory at least): most of the irregular migrants freely move across the border and still 

have the established link with Myanmar, while asylum seekers and refugee children born in Thailand 

have always lived in Thailand and their parents still face difficulties returning ‘home’.  

Keeping these issues in mind, for the purpose of this research, the term refugee is used as an 

inclusive concept which encompasses all those who have been displaced from Myanmar,
29

 regardless 

of whether they reside in the camps or outside, and whether they are officially registered as refugees 

or considered as ‘illegal migrants’. Therefore, the target group – children born to refugee parents – 

include both those who are born in Thailand to recognised refugee parents in the camps, and those 

born to ‘illegal migrants’ or unrecognised refugees. However different their circumstances and legal 

categorisation may be, the distinction is blurred and both groups of children share many aspects that 

hinder them vulnerable to the issues surrounding statelessness and protracted displacement.  

The research will focus on the RTG’s obligations vis-à-vis the particular group of stateless 

children born to displaced parents from Myanmar for four reasons. Firstly, generally, refugees who are 

stateless or at risk of becoming stateless are not included in UNHCR’s stateless statistics, but counted 

within its refugee statistics only.
30

 This may hinder protection to the target group of this research. 

Secondly,  the territorial ambiguity of refugee camps and interventions by UNHCR, UNICEF and other 

international agencies, which initially aimed to compensate the state’s lack of capacity and resources, 

may undermine if not cancel out the state’s obligations and political will in turn.
31

 Thirdly, while much is 

documented on the statelessness and human rights issues of Rohingya population,
32

 street children,
33

 

and the Northern hill tribes,
34

 other groups of stateless children remain invisible in both public policy 

and academic research. Lastly, the issue of child statelessness is made highly relevant by the 

protracted situation, recent political developments in Myanmar, and subsequent responses by the 

international community and the RTG, pushing the prospects for ‘voluntary’ return.
35

  

As the ISI rightly points out, the statelessness of refugee population must also be taken into 

account and addressed in the larger protection framework of statelessness when providing durable 

solutions.
36

 The issue of durable solutions has become particularly relevant in the context of the 

refugee situation at the Thai border, due to the emerging dialogues concerning repatriation strategies 

                                                           
26

 South, A. & Jolliffe, K. New Issues in Refugee Research: Forced Migration and the Myanmar Peace Process. 
UNHCR, Research Paper No.274. (2015). available at: http://www.unhcr.org/54f588cb9.pdf  
27

 Burma Link. In Exile Outside the Camps. (http://www.burmalink.org/background/thailand-burma-
border/displaced-in-thailand/in-exile-outside-the-camps/), last visited (28-06-2016). 
28

 In Mae La, the biggest camp of the nine, alone is reported to have 1.039 boarding house students who 
emigrated to study, see Burma Link. Refugee Camps. (http://www.burmalink.org/background/thailand-burma-
border/displaced-in-thailand/refugee-camps/ ), last visited (30-06-2016). 
29

 See section 2.2.1. for the causes of displacement which in the author’s view satisfies the Refugee Convention 
criteria 
30

 Id. 
31

 Frey, B. and R. Jegen, Motivation Crowding Theory, Journal of Economic Surveys, 15(5): 589, (2001). 
32

 ISI (2014), supra note 20. 
33

 For example, Wandee, S., Promotion and Protection of the Rights of Children in Street Situations in Bangkok, 
Thailand, Uppsala University, 2013. 
34

 Becker, C. Impact of Statelessness in Thailand: Universal Human Rights Violations in Relation to U.S. Foreign 
Policy. UW Bothell Policy Journal. (2008).; Wetherholt, K.J. Nowhere People and the Plight of Stateless 
Communities. The Huffington Post. (http://www.huffingtonpost.com/kj-wetherholt/nowhere-people-and-the-
pl_b_9245236.html), last visited (08-06-2016).; Waas, L. V., & Rijken, C. The Nexus Between Statelessness and 
Human Trafficking in Thailand. Oisterwijk: Wolf Legal Publishers. (2015). 
35

 The camps also have the largest concentration of forced migrants across Thailand. See section 2.2. for more. 
36

 ISI (2014), supra note 20, at11. 
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and reduction of humanitarian assistance.
37

 Whichever solution(s) the international agencies, the RTG 

and the Myanmarese government will agree upon, the problem of statelessness cannot be ignored nor 

undermined if the fundamental rights of these children are to be protected. 

While acknowledging the limited scope of a given country case study and the risks of 

generalisation, this study hopes to provide a perspective on solutions to emerging child statelessness 

in protracted refugee situations. This is highly relevant to the global 21
st
 century migration issues, as 

the number of displaced persons and asylum seekers have drastically increased in the past decade.
38

 

The refugee situation is becoming more and more protracted, while some states
39

 have started to 

close off their borders rather than opening them up in response. In this larger context,
40

 an integrated, 

sustainable, and human rights centred approach to refugee situations has become more desirable.  

 

2. Background 

 

2.1. Introduction 

Before examining the concerns raised by child statelessness in Thailand, it is necessary to provide 

background information on the phenomenon and context. Therefore, the first part of this chapter briefly 

presents the consequences of child statelessness. The following section provides background 

information on child statelessness in the protracted refugee situation in Thailand: the first sub-section 

presents the origin of the protracted refugee situation of ethnic minority groups from Myanmar; the 

second states that such situations may contribute to the problems of child statelessness and their 

particular vulnerability; the last section then introduces the emerging political situation affecting their 

future prospects, the latter making this a highly relevant and interesting case to study.  

2.2. Child statelessness as a global child rights concern 

Although in principle all children fall under the scope of international human rights protection,
41

 the 

harsh reality for stateless children remain intact as they are left outside many states’ policy agendas. 

Without a legal identity, they functionally lack a government – the guardian of their ‘inalienable’ human 

rights.
42

 Statelessness frequently results in invisibility, and they are too often neither recognised as 

rights holders nor as ‘child citizens’ to whom the state owes the duty to protect. Hanna Arendt is right 

to state that belonging nowhere, they are “scum of the earth … deprived of citizenship and therefore 

[of] the ‘right to have rights’” by the powerful.
43

   

The existence of millions of stateless children challenges the fundamental norms of liberal 

democracy and human rights (i.e. non-discrimination, universality and equality).
44

 It discloses the gap 

                                                           
37

 See Chapter 2.2.3.  
38

 “The global refugee total, which a year ago was 19.5 million, had as of mid-2015 passed the 20 million 
threshold (20.2 million) for the first time since 1992. Asylum applications meanwhile were up 78 per cent (993,600) 
over the same period in 2014. And the numbers of internally displaced people jumped by around 2 million to an 
estimated 34 million.” See Gaynor, T. 2015 likely to break records for forced displacement. UNHCR. 18 
December 2015. (http://www.unhcr.org/5672c2576.html), last visited (30-06-2016). 
39

 Besides the recent Turkey-EU deal, Kenyan government’s recent announcement to close down the Dadaab 
refugee camp, the world’s largest refugee camp built 25 years ago, is a good example of the negative response to 
the protracted refugee situation, see Mutiga, M. Refugees Urge Kenyan Leaders to Rethink Closure of Dadaab 
Camp. The Guardian. (13 May 2016). 
40

 See also Section 1.1. 
41

 See Section 3.2.2. 
42

 Bhabha, J. Arendt’s Children: Do Today’s Migrant Children Have a Right to Have Rights? Human Rights 
Quarterly, 31: 410-451. (2009). 
43

 Hanna Arendt described the Jewish refugees’ situation after the World War II, Arendt, H. Chapter 9: The 
Decline of the Nation-State and the End of the Rights of Man’. In The Origins of Totalitarianism [2nd ed.]. World 
Pub. Co. (1958).; Also see Bhabha (2009), supra note 41, at 411. 
44

 Bhabha, J. (ed.), Children Without a State: A global human rights challenge, MIT Press. (2011). 
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in the protection scheme which “distributes ‘human’ rights through ‘national’ structures”.
45

 Due to the 

very nature of the state’s competence to protect its citizens’ rights, the right to nationality has always 

involved the process of ‘selecting the deserving, appropriate ones’ while excluding others.
46

 The 

problem of statelessness and the entitlement of  nationality are therefore two sides of the same coin.  

The denial of legal identity can lead to serious deprivation of fundamental rights “that have 

longstanding consequences [on] children’s social, economic, and personal development”.
47

 

Discriminatory policies requiring a citizen status and/or documentation to access state services often 

implies the total exclusion of children from education, basic healthcare services and social benefits.
48

 

Such exclusion often prevents them from getting official educational certificates or legal employment. 

All this combined, many stateless children and youths face extreme poverty, chronic morbidity and 

uncertainty, and in turn, are forced to resort to street crime and substance abuse as survival or coping 

strategies.
49

 Having no documentation can also expose children to risks of arbitrary arrest, detention, 

and deportation.
50

 Being in conflict with the law and going through legal procedures may further put 

them at risk of violence and deprivation of their rights, as children are often treated as adults, 

especially in the context of migration control.
51

  

For the fear of being exposed to violence and arbitrary detention, many stateless children live 

behind the veil. Yet, their invisibility leaves them out of the state protection, making them particularly 

vulnerable to illegal and/or harmful practices, such as trafficking, exploitation in sex industry or labour 

market, illegal adoption and orphanage ‘business’, early marriage, and child soldier recruitment for 

armed forces.
52

 Additionally, the invisibility can raise challenges to receive assistance in cases of 

disaster or emergency, such as shelter, food and health care.
53

 Unaccompanied and separated 

stateless children may face further deprivation of their rights, including the right to be cared for by his 

or her parents.
54

 When family reunification is not possible or inadequately realised, they are even more 

vulnerable to above mentioned risks of exploitation and abuse. 

The inability to demonstrate one’s legal identity entails the inability to make claims on the state 

in today’s human rights scheme.
55

 This in turn allows states to exclude stateless children from its 

national action plans, resource allocation, and social services.
56

 In this regard, statelessness is a 

grave child rights issue that concerns the child’s physical and emotional well-being and social and 

personal development from an early stage of their life and throughout. How such consequences of the 

absence of legal identity affect the child’s development and meaningful life will be illustrated further in 

Chapter 4, which presents the case of stateless children born to refugee parents in Thailand. No 

children should be denied a right to have rights. In this regard, the right to legal identity seems crucial 

to ensure the enjoyment of universal ‘human’ rights.  

 

                                                           
45

 Long, K. The Point of No Return. Oxford University Press. (2013)., at 1. 
46

 Arakaki, O. The Formation and Development of the Convention Relating to the Status of Stateless Persons. 
Refugee Studies Journal, 4. 2014. 
47

 Blitz, B.K. Chapter 2: Neither Seen Nor Heard: Deprivation among Stateless Children. In: Bhabha (2011), supra 
note 44, at 50.  
48

 Id.; Also see Plan & UNHCR. Under the Radar and Under Protected: The urgent need to address stateless 
children’s rights. Surrey: Plan Ltd.. 2012, at 8-10. 
49

 HRC (Dec.2015), supra note 20. 
50

 Bhabha (2009), supra note 52; Stein (2015), supra note 21. 
51

 Jaghai, S. Statelessness and Transnational Migration. Tilburg Law School. 2015.; HRC(2015), supra note 20; 
Bhabha (2009), supra note 52; Stein (2015), supra note 21. 
52

 Blitz (2011), supra note 46; HRC (Dec.2015), supra note 20. 
53

 Plan & UNHCR (2012), supra note 61, at 9; Stein (2015), supra note 21. 
54

 Article 8 of CRC; this is mainly because when children are undocumented and separated from parents, it is 
difficult to establish a link with his or her parent. 
55

 Bhabha (2011), supra note 43, at 1 & 13. 
56

 Id. 
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2.3. Conflicts in Myanmar, Refugees and Statelessness in Thailand 
 

2.3.1. Conflicts in Myanmar and causes of displacement 

Myanmar is home to 135 ethnic groups, each of which has unique history, culture and language.
57

 The 

majority is Burmese (68%), and the other largest ethnic groups consist of Shan (9%), Karen (7%), 

Rakhine (4%), Chinese (3%), Indian (2%) and Mon (2%).
58

 Despite the existence of other ethnic 

minorities, such as Rohingya, the 1974 Constitution only recognises the seven ethnic minority states 

and seven divisions.
59

 The country has a long history of inter-(ethnic)group conflicts and grave human 

rights violations which are yet to be solved to the present day. The serious and protracted nature of 

the human rights violations in Myanmar is reflected by the appointment of a country-specific Special 

Rapporteur by the HRC in 1992 and his/her extended mandate.   

 There are three categories of asylum seekers and refugees from Myanmar residing in 

Thailand: students and political activists who have most likely sought refuge in urban areas;
60

 

Rohingya Muslims who suffer from systematic persecution, trafficking, inhumane deportation, abuse, 

beating, dire living conditions and/or death throughout their journey;
61

 and civilians from ethnic minority 

areas most of whom reside in the camps along the border.
62

 The former two categories of asylum 

seekers are affected by human rights violations particularly relating to the civil and political rights,
 

which will not be discussed further as they fall outside the scope of this research. The last group is the 

focus of this research, and for this reason, the most relevant causes of displacement are two-folds: 

widespread oppression and human rights violations based on discrimination; and counter-insurgency 

measures by the national military (tatmadaw).
63

 These causes of mass displacement particularly affect 

ethnic minority groups from the Eastern states of Karen, Shan, Karenni, and Mon.
64

 
 

Although the ethnic strife existed over hundreds of years,
65

 the unequal distinctions between 

ethnic groups are rooted in the British colonial practices which favoured Karen and Burmese for 

positions in the military and administrations.
66

 Since the official independence in 1948, the country has 

been destabilised by the series of internal sectarian conflicts between the central military government 

ruled by Burmese and the insurgents by the communists and ethnic groups who felt under-

represented.
67

 The oppressive measures by the military rule has intensified since 1962 when General 

Ne Win began to promote a one race nation.
68

 

                                                           
57

 Smith, M. Ethnic Groups in Burma: Development, Democracy and Human Rights. (1994).  
58

 Ceelen, A.N.D. Myanmar’s Unaccompanied Child Asylum Seekers in Thailand: Protection from Refoulement 
under International Law. Science Shop of Law, Economics and Governance, Utrecht University. (2011), at 10. 
59

 Chin, Kachin, Kayah, Kayin, Mon, Rakhine and Shan States and Ayeyarwady, Bago, Magway, Mandalay, 
Sagaing, Tanintharyi, and Yangon Divisions, see Burma Library web and Meurs, I. Burmese Refugees in Thailand: 
‘What are their rights?’ The Hague School of European Studies. (2005). 
60

 The crackdown of pro-democracy demonstrations in 1988 and the house arrest of Daw Aung San Suu Kyi after 
the 1990 election are examples of oppressive measures against democratic movements by the military junta. 
Freccero, J. & Seelinger, K. T. Safe Heaven: Sheltering displaced persons from sexual and gender-based 
violence. Case study: Thailand. Human Rights Center: Burkeley Law, University of California. (2013).  
61

 The systematic persecution of Rohingya Muslims is due to discriminatory exclusion and lack of freedom of 
religion which have been intensified after the 2015 election. They are effectively deprived of citizenship under the 
1982 Citizenship Law and lack any form of identity document. Amnesty International. Myanmar 2015/2016. 
(https://www.amnesty.org/en/countries/asia-and-the-pacific/myanmar/report-myanmar/ ), last visited (30-07-2016). 
Also see, Human Rights Watch, Southeast Asia: Accounts from Rohingya Boat People. 27 May 2015. 
(https://www.hrw.org/news/2015/05/27/southeast-asia-accounts-rohingya-boat-people), last visited (01-07-2016). 
62

 Ceelen (2011), supra note 37. 
63

 Ceelen (2011), supra note 37. 
64

 Ceelen (2011), supra note 37. 
65

 Ceelen(2011), supra note 37. 
66

 The British colony existed between 1824 and 1947, see Canadian Friends of Burma. History of Burma. 
(http://www.cfob.org/HistoryofBurma/historyOfBurma.shtml), last visited (08-06-2016). 
67

 Freccero & Seelinger (2013), supra note 58.  
68

 Through so called ‘Burmanization’ campaign, the regime tried to assimilate all ethnic, cultural and religious 
differences by restricting the use of cultural practices and languages, see Meurs (2005), supra note 58. 
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The military rule is characterised by their brutal and oppressive anti-insurgent measures. 

Villages in ethnic minority areas were turned into free-fire zones where soldiers burned down the 

residences and raided livelihood resources and land.
69

 Residents were forcibly evicted or relocated, 

and their homes were made inaccessible by landmines.
70

 Furthermore, civilians have been subjected 

to systematic human rights violations by both sides of the conflict, including torture, imprisonment, 

abuse and exploitation, coercive enlistment, sexual violence and rape, and extrajudicial killings.
71

 

Children are particularly subjected to forced labour, slavery and soldiering: “as young as eleven…most 

children are forcibly recruited through intimidation, harassment and abuse, or simply kidnapped”.
72

  

Although most fled due to the generalised armed conflicts, the aforementioned atrocities 

should be understood in the context of underlying oppression and discriminatory human rights 

violations, which primarily and disproportionately target ethnic minority groups from the Karen, Shan, 

Karenni, and Mon States. In addition to the aforementioned grave violence and killings, they suffered 

from extreme poverty and dire living conditions due to the economic mismanagement, discriminatory 

exclusion and arbitrary taxing
73

 combined with the systematic destruction of livelihood sources by the 

central military.
74

 Therefore, it is understood that they have been forced to flee internally or across the 

border for the fear of being persecuted for belonging to their particular ethnic group.
75

  

In summary, the mass displacement was caused by a combination of several inter-related 

conditions, namely: food insecurity and violence caused by the armed conflict, forced evacuation and 

confiscation of land by the military government for natural resources or infrastructure development, 

and lack of access to basic services and protection due to discriminatory exclusion.
76

  

2.3.2. Protracted situation, statelessness and vulnerability 

Due to its long history of internal conflicts and infringements of international humanitarian and human 

rights law, Myanmar has become the origin of one of the world’s most protracted refugee situations.
77

 

The international community has repeatedly expressed its concerns about the military oppression, 

conflicts, and systematic human rights violations.
78

 In response, a number of efforts to promote 

national reconciliation, democracy, and rule of law have taken place since 1989. Formal transition to a 

civilian government took place, human rights organisations were established in 2011, and Daw Aun 

San Suu Kyi and NLD members won the parliamentary election in 2012, to list a few examples.
79

  

Nevertheless, the fragile nature of political reform and cease-fire agreements is reflected in the 

persistent violence and discrimination. For example, the sectarian conflicts aggravated after the first 

                                                           
69

 Over 3,200 villages were destructed between 1996 and 2007, see Ceelen (2011), supra note 37, at 12. 
70

 Freccero & Seelinger (2013), supra note 76, at 27. 
71

 Freccero & Seelinger (2013), supra note 76, at 27; Also see Wrrett, I. Protecting Vulnerable Children in 
Thailand. Thailand Journal of Law and Policy, 17(1). (2014), at 13. 
72

 As of 2012, approximately 70,000 child soldiers belong to the government force, while estimated 6,000-7,000 
are fighting for the ethnic opposition arms, see Cleen(2011), supra note 37.at 12. 
73

 Ceelen (2011), supra note 37. 
74

“Looting and excessive confiscation of crops, livestock, agricultural areas, water supplies, and personal 
possessions”, see Ceelen (2011), supra note 37, at 12 
75

 Freccero & Seelinger (2013), supra note 76, at 27; Ceelen (2011), supra note 37. 
76

 Freccero & Seelinger (2013), supra note 76, at 28. 
77

 Ceelen (2011), supra note 37; As of 2014, there are 479,706 refugees originated from the country, and 662,400 
internally displaced persons, data taken from International Displacement Monitoring Centre. 
78

 Even the ICRC, renowned for its neutrality, has published its report urging for actions (International Committee 
of the Red Cross, Myanmar: ICRC denounces major and repeated violations of international humanitarian law, 29 
June 2007.), and at least 30 resolutions have been adopted by the UNGA and the HRC on Myanmar only (Most 
recent one is Resolution 61/232 on the Situation of Human Rights in Myanmar. (13 March 2008)). 
79

 Formal transition to a civilian government took place and human rights organisations were established in 2011, 
Daw Aun San Suu Kyi and many NLD members won the parliamentary election in 2012, to list a few examples, 
see Freccero & Seelinger (2013), supra note 76. 
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general election in 20 years took place in November 2010.
80

 The military-backed ruling party remained 

in power
81

 and sought to take control over new territories, particularly in the aforementioned ethnic 

minority areas where the biggest ethnic insurgents remain powerful.
82

 As a result, the nine camps (or 

so called ‘temporary shelters’)
83

 and settlements in towns along the border of Thailand and Myanmar 

have been home to a large number of the displaced population since 1984 until today.
84

 Although the 

exact number of the affected population is difficult to measure, it is estimated that there are around 

120,000 registered and unregistered refugees from southeast Myanmar living in the camps.
85

  

It is important to note that the issue of asylum seekers and refugees is not specific to the 

camps at the eastern border. Since the end of the World War II, Thailand has received mass influxes 

of asylum seekers from the neighbouring countries, including Laos, Cambodia and Vietnam,
86

 and 

many of them reside in settlements in urban areas, such as Bangkok and Chain Mai.
87

 Furthermore, 

not all stateless population residing in Thailand are refugees or asylum-seekers, and not all of them 

are de jure stateless. In fact, such population consists of groups of various origins and legal statuses. 

Some entre the country as irregular and/or illegal migrant workers (they are de facto stateless).
88

 

Others may belong to mountain tribes who live in rural, remote areas, or may be living in the streets or 

the ‘dump camps’ (slums) in larger cities (they are effectively stateless).
89

  

Nevertheless, the statelessness issue of the target group of this research are of different and 

more complex nature in that they may face triple statelessness (de jure, de fact, and effective). Their 

protracted situation led to unique causes and consequences of statelessness which do not seem to 

fall under the ‘mainstream’ categories of statelessness.
90

 More than half of the displaced population 

consists of an entire generation who know nothing about “life beyond the confines of the camps”.
91

 

Their prolonged situation therefore raises the question whether they fall under the category of in situ 

statelessness, - a situation where stateless persons “have significant and stable ties (through birth, 

long-term residence, etc.)”
92

 -, and to which state these children actually belong. While Waas is right to 

argue that focusing on in situ statelessness provides a better understanding of the consequences of 

statelessness on children’s rights as the causal link is clearer than looking at stateless migrants,
93

 the 

protracted refugee situation creates a grey area where the line between in situ statelessness and 

statelessness in migration context is often blurred: when does their tie to the country of residence 

                                                           
80

 The election was considered was considered unfair and not free, leaving many opposition groups out of the 
election process. As a result, an armed conflict between the military regime and the Democratic Karen Buddhist 
Army (DKBA) broke out right after the election, see Meurs (2005), supra note 58, at 8. 
81

 The 2008 Constitution, exclusively drafted by the SPDC, provides for the military authority over the civilian 
government, see HRW. Vote to Nowhere: The May 2008 Constitutional Referendum in Burma. 
(https://www.hrw.org/report/2008/04/30/vote-nowhere/may-2008-constitutional-referendum-burma), last visited 
(01-07-2016).  
82

 Particularly in Karen, Shan, Kayah, Chin and Arakan states, see Ceelen(2011), supra note 37. 
83

 See Annex I for the camp map. 
84

 Ceelen(2011), supra note 37, at 15. 
85

 South & Jolliffe (2015), supra note 26; See Annex I for the detailed and latest demographics of each camp 

population (April 2016). 
86

 International Law Association of Thailand. National Forum Report on Refugees and Displaced Persons in 
Thailand: Assistance and Durable Solutions. (12 December 2001), at 17, available at (http://www.refugees.org). 
87

 Ceelen, (2011), supra note 37.  
88

 ISI (2014), supra note 20, at 10. 
89

 Id. 
90

 The causes of statelessness are mainly understood to include: i) Lack of birth certificate or inability to register 
birth, ii) Discriminatory nationality clauses or laws that exclude certain groups of people, iii) Gaps, ambiguity and 
conflicts in nationality laws within a state, prohibiting inheritance, iv) Conflicts in citizenship and nationality laws 
between states, v) Emergence of new states and changes of borders, and vi) Loss or deprivation of nationality. 
See Massey, H. Legal and Protection Policy Research Series: UNHCR and De Fact Statelessness. UNHCR 
Division of International Protection. (2010). 
91

 Ceelen(2011), supra note 37, at 1. 
92

 Gyulai, G. Statelessness in the EU Framework for International Protection. European Journal of Migration and 
Law, 14:279-295. (2012), at 279. 
93

 In the latter case, the causal factors affecting the deprivation of their rights can be both irregular migrant status 
and statelessness, see Waas & Rijken (2015), supra note 33. 
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become strong enough for them to be considered as in situ stateless?
94

 Although answering this 

question is a research project of its own, it is important to recognise that this study’s target group is in 

this grey area, and poses a challenge to the existing protection scheme and academic theories which 

reinforce the dichotomy of stateless migrants and stateless persons in their country of origin.  

2.3.3. Recent political development and durable solution 

The latest cease-fire agreements between the military and eight major ethnic armed groups followed 

by the election of Daw Aun San Suu Kyi are landmarks of the state’s path towards peace and 

democracy.
95

 In response to the gradual improvements and expected progress in the peace process 

and political reforms in Myanmar, the RTG and the newly elected NLD government in Myanmar
 96

 as 

well as the international community and NGO network
97

 have initiated dialogues on potential 

opportunities for the preparation and facilitation of voluntary return. These recent developments in 

Myanmar, Thailand, and the international community particularly raise several protection and human 

rights concerns regarding children born to refugee parents, whose birth is not registered and who lack 

an official record establishing a link between him/her and any nation. Not only is it uncertain whether 

the acquisition of a Myanmarese nationality is assured for these children, but also no official statement 

has been made by the new government concerning whether it will cooperate to receive all the 

returnees.
98

 Moreover, many undocumented refugees fear being subjected to arrest, detention and 

fines were they to return.
99

  

Furthermore, major obstacles against return remain intact for many displaced persons 

generally due to the fragile and unpredictable nature of the ceasefires and peace processes. The 

aforementioned developments in Myanmar have not resulted in peace, and conflicts in some areas 

have even intensified.
100

 The UN General Assembly and the Special Rapporteur on Myanmar 

expressed concerns for the persistent political disenfranchisement and discriminatory disqualification, 

human rights violations and abuses, displacements, and “economic deprivation affecting members of 

various ethnic and religious minorities and stateless populations”,
101

 particularly along the eastern 

border areas.
102

 Therefore, significant challenges for legislative and institutional reform exist,
103

 and 

the prospects of durable solutions for refugees in Thailand depend on the peace process and 

“sustainable improvements in the political and security environment and an end to armed conflict”.
104

 

                                                           
94

 Although the HRC provides with its interpretation of the concept of in situ situation, it does not provide with what 
factors creates the establishment of close and enduring connections between a person and a country, nor where 
the category of 'long-term' resident becomes rooted enough to say that person has an established link to the 
country of residence to call it 'his own country', see UNDOC CCPR/C/21/Rev.1/Add/9, (HRC). CCPR General 
Comment No. 27: Article 12 (Freedom of Movement). (2 November 1999). 
95

 The Nationwide Ceasefire Agreement was signed on 15 October 2015. The election took place in November 
2015, see AI (2016), supra note 65; Also see UNDOC A/C.3/70/L.39/Rev.1, (GA). Seventieth session third 
committee. Revised Draft Resolution: Situation of human rights in Myanmar. (16 November 2015), para 1, 2 and 7. 
96

 Mediated by UNHCR, see Shaung, S. Senior Thai Official Puts Burma’s Refugee Repatriation Back on the 
Agenda. Karen News. (May 2, 2016).  
97

 It is expected that the process for repatriation will “begin within two to three years’ time”, see UNHCR, supra 
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99

 According to Burma’s Immigration Act of 1947: No citizen of the Union of Myanmar shall enter the Union of 
Myanmar without a valid Union of Myanmar Passport or a certificate in lieu thereof, issued by a competent 
authority (Article 19). See Caouette, M. T. & Pack, M. E. Pushing Past the Definitions: Migration from Burma to 
Thailand. Refugees International and Open Society Institute. (2002). 
100

 The break outs of fighting in northern Shan, Kachin, and Kayin states were reported. IDMC. Stakeholder report 
to the UPR mechanism established by the HRC in Resolution 5/1 of 18 June 2007. Myanmar. (23 March 2015).; 
HRW. UN Human Rights Council: Interactive Dialogue with the Special Rapporteur on Myanmar. (14 March 2016).  
101

 GA(2015), supra note108, para 3, 10, 12&14; Factors such as remaining landmines, extreme poverty, and 
limited education and employment opportunities are also seen as obstacles, see AI (2016), supra note 78. 
102

 UNDOC. A/HRC/13/48 (HRC). Progress report of the Special Rapporteur on the situation of human rights in 
Myanmar. Tomás Ojea Quitana. (10 March 2010). 
103

 The Economist. Why Myanmar’s Path to Democracy will be Bumpy. (3 April 2016).  
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Recognising this, UNHCR is of the view that the conditions within Myanmar “are not yet 

conductive” for promoting organised repatriation immediately.
105

 Furthermore, it has also stressed that 

adequate resource and assistance should be given to the most vulnerable during the process of 

voluntary repatriation.
106

 The RTG has publically announced that the refugees will not be forcibly 

returned, no repatriation will take place before a solid plan is developed, and in principle, repatriation 

should proceed according to international standards.
107

 Despite this consensus that no repatriation 

should take place without peace, comprehensive assistance, consent, and a sense of dignity,
108

 lack 

of engagement with the camp community in the preparation dialogue,
109

 coupled with aid reduction
110

 

and tightened immigration control,
111

 has made many refugees feel anxiety and uncertainty. These 

factors have resulted in some returns, not because they want to but because their living condition and 

dignity in the camps have been undermined.
112

  

These recent developments raise particular concerns regarding the target group of this 

research, as most of them are unregistered and unidentified and may fall into the protection gap with 

neither international nor communal assistance. With unclear policies from the Myanmar government, it 

is uncertain whether return is the safest and most desirable for these children. Without a 

comprehensive strategy, the prospects for voluntary return, resettlement and local integration are 

constrained for the vast majority of refugees and asylum seekers in Thailand. Considering the 

continued insecurity and violence in Myanmar and rather exclusive repatriation dialogues, the future 

prospects of durable solutions for those who do not have official identifications remain too hazy.   

Keeping these issues in mind, this research focuses on the Thai government’s obligation 

towards these children to protect their fundamental rights not only in terms of their present lives, but 

also their future. Be it voluntary repatriation, third country resettlement, or local integration, the 

protection of their legal identity is crucial for ensuring a voluntary, safe, and dignifying solution.  

 

3. Right to Legal Identity under the International Legal Framework 

 

3.1. Introduction 

Statelessness raises intertwined child rights issues, and the right to legal identity is crucial to 

protecting children’s fundamental rights. This chapter aims to answer the question of whether stateless 

children have a right to legal identity. To serve this aim, the first section presents the international legal 

framework providing for this right, and assesses whether stateless children born to refugee parents in 

Thailand fall under its personal scope. The following section evaluates what their right to legal identity 

entails and analyses the state’s legal obligations vis-á-vis this right provided by the relevant laws with 

a particular focus on Articles 7 and 8 of the CRC. The CRC Committee has not yet drafted a general 

comment concerning these two provisions, nor stateless children. Therefore, the content of the right of 

stateless children to legal identity needs further clarification. For this reason, this chapter’s analyses 

are based on the general comments, concluding observations and resolutions of relevant UN bodies 

as well as the few available academic literature.
113

 It should be noted however that the relevant bodies’ 

general comments and concluding observations are not legally binding, and there are many 

challenges of domestication, implementation and enforcement as discussed in Chapter 4 and 5.  
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3.2. Stateless children has a right to legal identity 
 

3.2.1. International Legal Framework 

The right to legal identity is guaranteed for every child, regardless of nationality or status, by various 

international instruments. This right has been reaffirmed by UN human rights treaties as well as the 

UN human rights monitoring bodies.
114

  

Article 24 of the ICCPR stipulates that: 

1. Every child shall have, without any discrimination as to race, colour, sex, language, religion, 

national or social origin, property or birth, the right to such measures of protection as are required 

by his status as a minor, on the part of his family, society and the State. 

2. Every child shall be registered immediately after birth and shall have a name. 

3. Every child has the right to acquire a nationality. (Emphasis added) 

The CRC follows a similar formulation as this provision: Article 7(1) provides that the child “shall be 

registered immediately after birth and shall have the right from birth to a name, the right to acquire a 

nationality”. Although the right to acquire a nationality is weaker than the right to a nationality,
115

 it is 

evident that the CRC Committee recognises the link between this right and prevention of child 

statelessness. This right is further strengthened by specifically stressing that states should “ensure the 

implementation of these rights ... in particular where the child would otherwise be stateless”.  

Recognising the fundamental nature of nationality to enjoyment of human rights, the UDHR 

entitles all persons (including children) the right to a nationality and prohibits the arbitrary deprivation 

of this right.
116

 This principle of universal protection of the right of every child to (acquire) a nationality 

is reaffirmed by Article 24(1) of ICCPR, Article 7 seen in conjunction with Article 2 of the CRC, and 

other relevant international instruments: Article 29 of the ICRMW, Article 18(2) of the CRPD, Articles 

5(d)(iii) and 10(3) of the CERD and article 9 of the CEDAW. According to these provisions, every child 

shall enjoy the right to legal identity without discrimination of any form, on the basis of race, colour, sex, 

language, religion, national, ethnic or social origin, birth, legal or migration status, or disability.  

Additionally, two international legal instruments specifically focused on statelessness were 

developed to complement these norms. The 1954 Stateless Convention provides standards on 

protection of the substantive rights of stateless persons, and the 1961 Reduction Convention sets out 

rules and procedural rights of stateless persons, aiming to reduce and prevent statelessness.
117

  

3.2.2. Personal scope  

Before elaborating on the substance of the right to legal identity, the personal scope of the above 

international framework needs to be clarified. In many countries, the full enjoyment of the rights 

appears to depend on citizenship status.
118

 As the inherent sovereignty of a state to control over the 

“entry, residence and removal of aliens” is recognised by international laws,
119

 many states claim their 

discretionary competence to decide the personal scope of human rights accordingly to the domestic 

laws in the context of migration.
120

 Furthermore, quite a number of countries including Thailand 

reserved its obligations under the Article 22 of the CRC, and are not a party to the 1951 Refugee 
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Convention.
121

 Accordingly, the reservation, together with the lack of regular legal status, are often 

used to exclude undocumented asylum seekers and migrants (including children) from their jurisdiction. 

Nevertheless, limitation to the personal scope of application is not accepted by the human 

rights monitoring bodies particularly in light of the non-discrimination principle. According to the CRC 

Committee, “state obligations under the Convention apply within the borders of a State, [and the 

enjoyment the Convention rights are] not limited to children who are citizens...and must therefore, if 

not explicitly stated otherwise in the Convention, also be available to all children – including asylum-

seeking, refugee and migrant children – irrespective of nationality, immigration status or 

statelessness”.
122

 The states therefore have obligations to protect, respect and fulfil all the rights 

provided under the CRC comprehensively without discrimination of any kind.  

Similarly, the HR Committee prohibits states from excluding certain groups of children from its 

jurisdiction by using discriminatory distinctions between legitimate children and illegitimate children.
123

 

This prohibition of non-discrimination applies to both the traditional grounds (i.e. race, colour, sex, 

language, religion, national or social origin, property or birth) and other grounds particularly identified 

by the HR Committee, such as “the statelessness of the parents, their nationality or marital status”.
124

 

The Committee’s emphasis on this principle reflects its concern about the lack of nationality or regular 

legal status serving as a basis for discrimination.
125

   

Although the ICESCR does not explicitly refer to any distinction according to the nationality or 

legal status, the CESCR prohibits discriminatory treatments or conditions that render children from 

accessing basic services and rights.
126

 On the other hand, Article1(2) of the CERD explicitly states that 

the non-discrimination principle does not apply to the distinction between citizens and non-citizens. 

Similarly, at the regional level, the case of CEC v. The Netherlands
127

 shows that the non-

discrimination principle is not absolute, and discriminatory treatments may be justified if they serve 

legitimate aim, and the means taken are necessary, lawful, and proportionate to achieve proposed 

goal.
128

  

Nevertheless, the CERD Committee recently has recently reviewed its opinion that any 

distinctions between nationals and non-nationals can be discriminatory if considered unreasonable 

and/or contrary to relevant international standards:
129

 Article 1(2) “must not be interpreted to detract in 

any way [non-citizens] from the rights and freedoms recognised and enunciated in other instruments, 

especially the [UDHR]”.
130

 Based on Article 1(3) read together with Article 5(d)(iii), the Committee is 
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 Thailand submitted a reservation stating that the application of Articles 22 [and 29] of the Convention on the 
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 Ziemele (2007), supra note 122, at 17. 
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now in the view that “the prohibition of discrimination applies fully to nationality legislation, including 

naturalisation”.
131

  

To conclude, states have obligations to ensure the full enjoyment of the right to legal identity of 

every child born and reside within its territory under the relevant international instruments, particularly 

in the light of the non-discrimination principle. The fact that Thailand is not a party to neither of the 

stateless conventions nor to the ICRMW may seem to undermine the state’s obligations regarding 

stateless children born to refugee parents in its territory. Nevertheless, Thailand ratified the UDHR, 

CERD, CEDAW, ICCPR, ICESCR, and CRC, and its obligations to protect the rights enshrined in 

these conventions apply to all children within its jurisdiction regardless of reservation to Article 22 of 

CRC and of the child’s and his or her parents’ legal and/or immigration status.
132

 Therefore, in theory, 

every child is entitled to the right to legal identity, including stateless children, and stateless children 

born to refugee parents in Thailand in particular.  

3.3. Content of the right to legal identity and state’s obligations 

Having established that stateless children have the right to legal identity, this section presents what 

this right and the state’s international obligations entail. The obligations of the state are three-folds: 

prevention, reduction and protection.
133

 In the light of this, the below sub-sections elaborate on the 

elements of the right to legal identity. The first four elements relate to both measures to prevent and 

reduce statelessness: i) right to birth registration and name immediately after birth, ii) right to acquire a 

nationality when the child would otherwise be stateless, iii) implementation ‘in accordance with their 

national law and their obligations under the relevant international instruments in this field’, and iv) right 

to preserve and re-establish a legal identity and prohibition of deprivation. After addressing the 

obligation to protect stateless children’s fundamental rights, the last section evaluates the implications 

of the guiding principles of the CRC for realising the child’s right to legal identity. 

3.3.1. Right to birth registration and name immediately after birth  

The right to be registered immediately after birth and to have a name is contained in Article 7(1) of the 

CRC and Article 24(2) of the ICCPR. Although the drafters initially did not associate birth registration 

to the right to nationality, the crucial link between birth registration and prevention of statelessness is 

now recognised by both the CRC Committee and the HRC.
134

 Birth registration is a first step to 

establish the child’s link to birth parents and a state. Therefore, it “promote[s] recognition of the child’s 

legal personality”,
135

 and often serves as a “prerequisite for acquiring a nationality”.
136

 Establishing this 

connection is also a vital step to realise and ensure all child rights, including the right to acquire a 

nationality, to have access to basic services and to special measures of protection provided by a 

state.
137

 Nevertheless, birth registration does not grant a nationality,
138

 and the two procedures –

registering a birth and acquiring a nationality – are often separated in practice.
139
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 Id. at 18. 
132
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134
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The obligation concerning birth registration is clearly indicated: states must establish a 

national framework for registering a child immediately after birth. What ‘immediate’ registration implies 

is explained by neither relevant treaties nor bodies: the procedure is to be determined by each state in 

accordance with their national laws.
140

 However, the ‘immediate’ nature is interpreted to suggest a 

much shorter period of time than ‘reasonable’ time, a formulation used in the context of a fair trial.
141

 

Furthermore, facilitating late registration is considered better than never.
142

 

Regarding parental responsibilities, the failure to register a child’s birth can constitute neglect 

“when those responsible for children’s care have the means, knowledge and access to services to do 

so”.
143

 Despite this parental responsibility as the primary care-giver,
144

 the state’s failure to prevent 

parental negligence, resulting in delayed and/or lack of birth registration cannot be excused.
145

 The 

primary responsibility to ensure that every child’s birth is registered lies in the hands of the state, not 

parents.
146

 This implies that individuals should be enabled to appeal and receive effective remedies if 

the state does not comply with this duty.
147

 

States have a minimum obligation to ensure that the birth registration of every child is given 

priority in the light of the special protection entitled for children due to their vulnerability.
148

 In particular, 

states should not only establish a legal framework providing for a birth registration system, but also 

“actively ensure that [every child is] registered”, recognised as a person before the law and enjoys full 

protection of their rights provided by the CRC.
149

 This implies an obligation to “identify and remove 

physical, administrative, procedural and any other barriers that impede access to birth registration”.
150

 

What this obligation entails in terms of implementation measures can be derived from the 

concluding observations and general comments of relevant treaty bodies. States are required to 

develop and implement an effective system of birth registration,
151

 which is universally accessible, free 

of charge, and flexible and adaptable to the circumstances of families.
152

 This can be established by 

waving registration fees, introducing mobile registration office and/or units in communities and schools, 

and enabling simple, expeditious and effective procedures.
153

 States should also take all appropriate 

measures to permanently store and protect civil registration records, with the view to prevent the loss 

or destruction of records, particularly due to emergency or armed conflicts.
154

 Other measures to both 

promote registration at birth and to identify and register children who are not yet registered can 
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include: disaggregated data collection, awareness raising campaigns, and cross-sectorial and 

international cooperation.
155

   

To conclude, “registration of a child is the minimum guarantee for the enjoyment of his or her 

rights”.
156

 This should not be affected by the uncertain legal status of the child or his or her parents in 

any way as it will be discussed further below.  

3.3.2. Right to acquire a nationality ‘where the child would otherwise be stateless’ 

Every child’s right to acquire a nationality is provided by Article 24(3) of the ICCPR and Article 7(1) of 

the CRC. It is important to highlight that the right to acquire a nationality does not grant a certain 

nationality to the child. Nationality is defined as a legal bound and allegiance to a nation, established 

on the basis of “a social fact of attachment, a genuine connection of existence, interests and 

sentiments”.
157

 Generally, states confer a nationality to individuals by birth through jus sanguinis
158

 or 

jus soli
159

 principles or combination of both, accordingly to their nationality laws. In the light of this 

definition of nationality, Article 7 can be interpreted to set a rule that a child should be allowed to 

acquire a nationality equally from both parents and from the land where s/he is born and has lived.
160

 

Nevertheless, states to neither Conventions have an unconditional obligation to “grant a 

nationality to every child born in its territory”, nor to apply the jus soli principle to every child.
161

 Rather, 

the minimum standard here is that states take all necessary measures to prevent child statelessness. 

According to the HR Committee, “states are required to adopt every appropriate measure, both 

internally and in cooperation with other states, to ensure that a child has a nationality when they are 

born”.
162

 Similarly, the CRC committee has recommended that states shall ensure full enjoyment of 

this right by taking special measures of implementation (legislative and other measures) and providing 

safeguards in domestic laws, particularly where the child would otherwise be stateless.
163 

 

In this regard, states are required to identify and pay particular attention to the special needs 

of “children who are born and/or living within their jurisdiction” and who are stateless.
164

 This requires 

states to take measures to “facilitate and/or expedite procedures for the acquisition of nationality”.
165

 

Such measures may take a form of cooperation with another state where the child may be entitled to a 

nationality.
 166

 Nevertheless, cooperative processes can be complex and long, especially when the 

counter-part state does not recognise the child’s right to acquire that nationality. Prolonged 

statelessness and failure to assist the child to improve his or her situation have adverse effects on 

children and their development, and therefore may be perceived as in contrary to Article 7 and the 

best interest of the child principle.
167
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To prevent such situation where a child is left stateless for longer period of time than desired, 

states are recommended to take measures to allow and assist the child to acquire a nationality of the 

state where he or she is born and/or is living.
168

 This is particularly required of a host country, when 

acquiring the nationality of another state is very unlikely or impossible.
169

 It is worth mentioning that 

the HRC stresses that these safeguards should “allow for the acquisition of nationality by an otherwise 

stateless child as soon as possible after birth”.
170

 

States are also required to adopt minimum procedural standards, such as review and 

monitoring, in order to prevent arbitrary decisions concerning the acquisition, deprivation or change of 

nationality.
171

 Such safeguards should be incorporated comprehensively in domestic laws and 

implemented effectively in practice, “without being subject to unreasonable conditions”.
172

 Furthermore, 

states should refrain from discriminatory measures and enacting or maintaining legislation that would 

render a child stateless, amend such discriminatory and/or exclusionary laws and/or adopt nationality 

law which complies with international standards.
173

  

Additionally, this right should be implemented in accordance with the guiding principles of 

CRC.
174

 Furthermore, although they have not yet been explicitly linked with Article 7, general 

measures of implementation can also provide instructions regarding implementation and realisation of 

this right. Targeted resource allocation and visibility of children in public spending are considered an 

important measure to be specified further, together with cooperation with and involvement of civil 

society.
175

 In addition, the CRC Committee has recommended many states to: accede and ratify the 

relevant international instruments (the stateless conventions in particular), take special measures to 

reduce the barrier to accessibility, enhance data collection through conducting a stateless mapping 

study, and seek for technical assistance from UNHCR and UNICEF.
176

  

Evidentially, there is a consensus that the child’s right to acquire a nationality, especially when 

the child would otherwise be stateless, should be protected and respected in order to reduce and 

prevent statelessness. Discriminatory treatments resulting in statelessness of particular group(s) are 

perceived as inconsistent with the principles of international human rights law. Accordingly, the 

minimum standard is that the jus soli principle applies to all children when they are otherwise stateless, 

and that states have an obligation not to render children stateless within its territory where they are 

born and/or reside, or are found.
177

 It is important to note that the right to acquire a nationality should 

be treated “globally in a fair and equal manner, on the same footing and with the same emphasis” as 

any other child rights, considering the interdependency and interrelated nature of human rights.
178
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Nevertheless, probably due to the very sensitive nature, no relevant bodies have addressed in 

depth what states’ obligations vis-á-vis this right entail.
179

 It remains unclear which state is responsible 

for conferring a nationality to a child who is otherwise stateless, as the provision does not prescribe to 

which nationality a child is entitled. 

3.3.3. Implementation ‘in accordance with their national law and their obligations under 

the relevant international instruments in this field’ 

The formulation of Article 7(2) of the CRC recognises each state’s sovereignty to regulate the 

acquisition, renunciation or loss of a nationality accordingly to its domestic law and procedures set 

forth by a national authority, so long as they meet their obligations under the relevant international 

instruments.
180

 This very wording reflects the sensitivity of, and the persistent opposition by the states 

concerning the regulation of nationality and citizenship.
181

 Imposing international obligations to grant a 

nationality to every child born in its territory was perceived as intervening with a state’s sovereignty.
182

 

Nevertheless, the formulation of the latter part of this provision implies that determination of a child’s 

nationality is not exclusively a domestic matter.   

The provision spells out three guidelines on implementing all rights provided in the first part of 

Article 7. Firstly, states should consider relevant international laws as living instruments and take the 

domestic contexts into account when establishing implementation measures.
183

 This implies that the 

domestic laws and policies concerning birth registration, name and nationality should respond to the 

particular needs of communities, with varying language, culture and geographical location. 

Secondly, although nationality in particular is considered primarily a matter of domestic 

affairs,
184

 the state’s sovereignty is limited to some extent: so long as “it is consistent with international 

conventions ... and the principles”.
185

 Therefore, states to the relevant international instruments, the 

CRC and ICCPR in particular, but also including customary laws, have obligations to comply with 

international standards, while implementing this provision in their domestic laws. Such obligations are 

understood to include human rights protection.
186

 Furthermore, when the national law does not comply 

with them the international standards prevail.
187

 

Additionally, some scholars argue that this formulation expands the scope of article 7 of the 

CRC to include the additional safeguards set forth under the 1954 Stateless Convention and the 1961 

Reduction Convention.
188

 The two conventions together provide a set of principles and norms that 

must be applied when states are determining nationality procedures.
189

 The states therefore may take 

into account the application of related norms derived from the relevant instruments such as the 1961 

Convention when implementing the provision.
190
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3.3.4. Right to preserve and re-establish a legal identity and prohibition of deprivation 

The significant link between the right to legal identity and protection of human rights was stressed 

when interpreting the child’s rights under the Article 7 of the CRC and Article 24 of the ICCPR.
191

 This 

link appears to be reaffirmed by Article 8 of the CRC, which guarantees the child’s right to “preserve 

[and re-establish] his or her identity, including nationality, name and family relations ... without unlawful 

interference”. This is the only provision in all international instruments that explicitly entitles the right to 

preserve an identity, and its significant relevance in relation to stateless children is clear, as it explicitly 

mentions nationality as one aspect of the child’s identity.
192

   

The details on what makes deprivation of a child’s nationality lawful is out of the scope of this 

research. However, it should be noted that any measures of interference with a child’s legal identity 

must be grounded in law, and must not be in contrary to the best interests of the child nor result in 

violation of the other rights.
193

 Given the invisibility of child rights and its grave consequences on full 

enjoyment of human rights, the HRC stressed that states may not justify the loss or deprivation of 

nationality, resulting in statelessness, in terms of the principle of proportionality.
194

Therefore, 

deprivation of a legal identity not only infringes the child’s rights under Articles 7 and 8 of the CRC and 

Article 24 of the ICCPR, but also all other rights.
195

 The arbitrary deprivation of nationality on 

discriminatory grounds such as race, colour, sex, language, political or other opinion, national or social 

origin, property, birth or other status, is a violation of human rights and fundamental freedoms.
196

  

Not only is the state obliged to prevent and reduce statelessness, but also to refrain from any 

measures that would arbitrarily deprive persons of their nationality.
197

 Therefore, read together with 

Article 7(2), this provision can be interpreted to protect the child’s right to preserve his/her nationality 

when his/her parent loses a nationality, particularly if that may render the child stateless.
198

 More 

specifically, the obligation to ‘undertake to respect’ this right implies the obligation to take specific 

legislative, administrative and other measures to appropriately and effectively register and store “all 

the relevant elements of the identity” of the child, including name, nationality and family relations.
199

  

Regarding the re-establishment of the child’s identity, the CRC committee stresses that the 

deprivation of legal identity must be diligently solved.
200

 When a child is illegally deprived of some or 

all of the elements of his or her identity, the state has an obligation to provide with appropriate 

assistance and protection to ensure that s/he has access to effective and appropriate remedies, with 

the aim to speedily re-establish his or her identity and/or nationality promptly.
201

 In order to do so, the 

states are also required to establish a system to identify stateless children.
202

   

To conclude, Articles 7 and 8 of the CRC prohibit the denial and deprivation of legal identity on 

any ground, regardless of the status of his or her parents, by guaranteeing the child’s right to birth 

registration and name and to acquire and preserve nationality as well as to re-establish a personal 

identity before the law.
203
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3.3.5. Protecting the substantive rights of stateless children 

In general terms, states have an obligation to undertake all appropriate legislative, administrative and 

other measures to respect, protect and fulfil all rights of every child, including those stateless, 

enshrined in the CRC.
204

 This obligation under Article 4 can be interpreted to imply the duty of a state 

vis-à-vis stateless children in two-folds: the duty to prevent child statelessness, and the duty to ensure 

that no child is “given less protection because of his/her statelessness”.
205

  

The latter implies the obligation to guarantee that stateless children are not denied protection 

and full enjoyment of rights entitled under the CRC and other relevant international instruments.
206

 

Protecting their substantive rights is vital for two reasons. Firstly, many children remain stateless 

especially in countries where the state has reserved its obligation under Article 7(2) concerning the 

application of their domestic citizenship and nationality laws. Secondly, lack of legal identity places 

children in particularly vulnerable position with little to no protection against human rights violations.  

In particular, states are required to take measures to allow stateless children to fully enjoy their 

right to education (art.28&29), health (art.24), adequate standard of living (art.27), family life (art.9), 

and freedom of movement (art.37). They must be protected from all forms of violence and grave 

violations, in particular exploitation, trafficking, torture or other cruel, inhuman or degrading treatment 

and the arbitrary detention and/or deportation (art.19, 32, 34, 35, 36, 37). States must also pay 

particular attention to the special needs of refugee and asylum seeking child (art.22), indigenous and 

minority child (art.30), and a child in conflict with the law and/or deprived of liberty (art.37&40). 

Similarly, the ICESCR prohibits discriminatory treatments or conditions that render children 

from accessing basic services and rights. In particular, Article 11(1) explicitly obliges states to prevent 

the conditions that “undermine the social and economic survival of individual and their family members 

and specifically sets out principles to protect children.” Article 10(3) guarantees children and young 

persons the state protection from any forms of social and economic exploitation, and every child has a 

right to access free primary education (art.13(2)). Additionally, states-parties to CERD are prohibited to 

limit the rights and freedoms provided in the Convention based on birth, citizenship or immigration 

status, particularly if such differential treatments “are not applied in pursuant to a legitimate aim, and 

are not proportional to the achievement of this aim”.
207

 Instead, they should take special measures to 

ensure the enjoyment of all economic, social and cultural rights, without any discrimination.
208

   

To conclude, the state has an obligation to respect, protect and fulfil all rights of stateless 

children, regardless of whether they have ratified the 1954 Stateless Convention. 

3.3.6. Guiding principles of CRC 

Article 7 and 8, as well as all other rights enshrined in the CRC should be interpreted and implemented 

in the light of the guiding principles: non-discrimination (Article 2), the child’s best interests (Article 3), 

the right to life, survival and development (Article 6), and the right to be heard (Article 12).
209

 It is 

important to note that these provisions not only provide the guidance for implementation measures 

and procedural safeguards vis-á-vis other rights, but also are a right in itself. Much of the documented 

recommendations made by the CRC Committee focus heavily on the non-discrimination and best 

interest principles,
210

 and explicitly states that the provisions of Article 7 to be fully enforced in line with 
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these two principles.
211

 Nevertheless, the latter two principles also contribute to developing the 

jurisprudence on the scope, content and implementation of the provisions.
212

 

3.3.6.1. Non-discrimination 

The principle of prohibition of discrimination implies that aforementioned obligations are not limited to 

citizen children but apply to all children within a state’s jurisdiction, regardless of their or their parents’ 

nationality, legal and immigration status, or statelessness.
213

 In this light, states should ensure that all 

children are registered at birth and acquire a nationality, without discrimination of any kind, in law and 

practice.
214

 Inaccessible mechanism and lack of registration thereof may constitute discrimination and 

can be seen as contrary to the relevant international standards.
215

  

In this regard, the accessibility to birth registration and nationality acquisition procedures are 

particularly important for specific group(s) of children who are vulnerable, disadvantaged, and/or 

marginalised and to whom statelessness is more likely to have severe impacts.
216

 Such groups of 

children include those: who are not registered at birth; who are indigenous and from other ethnic 

minorities; who are on the move as migrants or refugees, or who are displaced and/or trafficked; and 

who become separated and/or are unaccompanied.
217

 According to the CRC Committee, children’s 

vulnerabilities require special measures of protection in order to ensure de facto equality in enjoyment 

of rights.
218

 This is because they often face structural barriers in accessing birth registration and state 

protection, and are more likely to be exposed to violence, exploitation and other forms of violation of 

their rights.
219

 Such measures should be agreed following consultation with the communities 

concerned, and may include mobile units, periodic birth registration campaigns or the designation of 

birth registration offices within communities.
220

  

Children on the move and asylum seeking children are recognised as particularly vulnerable to 

abuse and rights violations.
221

 Registering children with illegal status raises particular child rights 

concern, as being identified can expose them to abusive migration control measures such as arbitrary 

detention and deportation
222

 Nevertheless, the recognition and registration of their statelessness and 

personality before the law are minimum requirements to ensure the protection of their fundamental 

rights.
223

 In this regard, states are recommended to consider the negative consequences the 

movements may have on access to nationality for refugee, asylum-seeking or migrant children, and 

provide special and appropriate safeguards.
224

 

Furthermore, states are prohibited to create different categories of citizenship, resulting in 

discriminatory treatments of children and their parents (i.e. stigmatisation, denial of certain rights).
225

 

Any discriminatory laws affecting children’s rights should be amended in accordance with the CRC, 
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with particular views to register all children and prevent of de jure statelessness.
226

 For example, 

coercive assimilation, the arbitrarily defined requirements (e.g. language, years of legal residence, 

cultural background), and unnecessarily complicated and lengthy procedures for acquiring citizenship 

and/or nationality may constitute violation of the non-discrimination principle as well as the state’s 

obligation not to render children stateless and to respect the child’s right to cultural identity.
227

  

3.3.6.2. Best interest of the child 

Article 3(1) stipulates that “in all actions concerning children, whether undertaken by public or private 

social welfare institutions, courts of law, administrative authorities or legislative bodies, the best 

interest of the child shall be a primary consideration”.  

The term ‘public or private social welfare institutions’ is to be understood to include “all 

institutions whose work and decisions impact on children and the realisation of their rights”.
228

 As such, 

institutions dealing with birth registration falls under this category.
229

 Similarly, the scope of actions 

undertaken by ‘administrative authorities’ broadly includes decisions made at all levels “concerning 

education, care, health, living conditions, the environment, protection, asylum, immigration, access to 

nationality, among others”.
230

 Therefore, individual decisions and all measures concerning a child’s 

immigration status, birth registration and acquisition of a nationality should be guided by the child’s 

best interests as a paramount consideration.
231

 All procedures and decisions concerning or impacting 

children should be transparent, objective, prioritised and completed in the shortest time possible,
232

 as 

the preservation of a child’s identity is stressed as crucial in protecting the best interests of the child.
233

 

Similarly, regarding children born to illegal migrant parents, the HR Committee has decided 

that the child’s best interests and rights to family life (art.24 of ICCPR) should be given more weight 

than parent’s illegal activities against the national immigration legislation.
234

 This decision is applicable 

to the target group of this study, as the child of such status are particularly vulnerable to abuse, and 

their situations can be understood to be analogous or relatively similar to the situation of this case: the 

child was born in the state’s territory, was a citizen and had never known or lived in any other place.
235

  

In order to ensure that the child’s best interests are a paramount consideration, strict “child-

friendly procedural safeguards” should be designed to assess and determine the child’s best interests, 

including mechanisms for evaluation.
236

 Considering the uniqueness of each child’s best interest and 

characteristics, individualised assessment of the child’s history from birth should be conducted by 

multidisciplinary team to determine his or her best interests.
237

 Such individual assessment is 

particularly essential for the protection of vulnerable children’s rights provided by the CRC and other 

relevant international instruments.
238

  

As this process requires obtaining all necessary facts and information,
239

 establishing the 

child’s link with biological birth parents and their country of origin may fall under the state’s obligation. 
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In this regard, the CRC Committee stresses that “the assessment of the consequences of alternative 

solutions must be based on general [and multidisciplinary] knowledge of the key consequences of 

each possible solution for the child, given his or her individual characteristics and past experience” 

(emphasis added).
240

 This latter wording may imply that when facilitating a stateless child in improving 

his/her status, the relevant authorities must take into account the length of the residency (legally or 

illegally), education history, views of the child, and other relevant elements of the child’s identity.  

3.3.6.3. Right to life, survival and development  

Article 6 provides that every child has an inherent right to life and that states shall ensure, to the 

maximum extent possible, the survival and development of the child.
241

 Right to legal identity plays an 

essential role in ensuring the full enjoyment of this right.
242

 A child lives, and might even die, under the 

radar without his or her legal identity recognised by a state. As illustrated in Chapter 2 and 4, this can 

have a severe impact on a child’s sense of human dignity, development, and personal identity, as s/he 

may be denied access to basic services such as health care, education and social welfare.
243

  

This negative correlation between the violation of the child’s right to legal identity and the right 

to life is recognised by the CRC Committee: “statelessness undermines the enjoyment of childhood 

and the child’s opportunity to develop to his or her full potential”.
244

 For this reason, states are obliged 

to prevent statelessness at earliest possible stage of child’s development.
245

 In particular, registration 

of children at birth, and registration of unregistered children as soon as possible, are stressed as 

crucial implementation measure to realise their right to healthy life and development.
246

  

Furthermore, states are required to ensure that children who have not been registered have 

equal access to basic services.
247

 In doing so, states are required to provide adequate assistance to 

parents, develop mechanisms to eradicate social, economic, cultural and geographical barriers such 

as poverty, language and discrimination, and train and collaborate with public service providers, local 

authorities and civil societies to ensure effective access and full enjoyment.
248

  

3.3.6.4. Right to be heard 

Article 12 provides for the child’s right to have an influence on her or his life, freely express their views 

concerning matters that affect them, and have their views given due weight in accordance with the age 

and maturity of the child.
249

 According to the CRC Committee, this right not only derives from the 

child’s vulnerability nor dependency on adults, but also from the child’s rights as a right-holder.
250

 

Promoting this right is also consistent with Article 6 and Article 29, as promoting opportunities for the 

child’s participation stimulates the “full development of the personality and evolving capacities of the 

child”.
251

 This has several implications concerning the state’s obligations to ensure the child’s right 

participate and to develop procedural safeguards.  
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 The provision applies to all relevant judicial and administrative proceedings affecting the child, 

without limitation.
252

 Therefore, states have an obligation to introduce legal framework(s) and 

mechanisms (i.e. procedural safeguards) necessary to facilitate active involvement of the child in all 

matters concerning their immigration and nationality status as well as access to education, health, 

environment, living conditions or protection.
253

 The CRC Committee recognises the particular 

vulnerability of children of irregular migrant or refugee parents, and urges that their right to express 

their views on all aspects of the immigration and asylum proceedings be fully realised.
254

 States are 

required to pay particular attention and adopt specific measures to guarantee that marginalised 

children can freely express his or her views and have those views equally taken into account in the 

decision-making and best-interests determination processes, “within the territories where they reside”, 

without discrimination of any kind, by providing reasonable accommodation and support.
255

   

More specifically, read in conjunction with Article 17, the states are required to ensure that 

asylum-seeking, refugee, migrant or stateless children are provided with and have access to all 

relevant information in their own language and “in formats appropriate to their age and capacities on 

all issues of concern to them”.
256

 The procedures should be availeble to all children, conducted in a 

child-friendly manner with an appointed guardian or counsellor, free of charge.
257

 In addition, 

educational and awareness raising campaigns should be organised at community levels.  

Regarding the child’s right to legal identity, this provision raises the question on whether a 

child has – and should be given – the right to choose a nationality when s/he is old and mature 

enough, and was born and raised in a territory of a country other than the country of origin of the 

parents without registration. The CRC Committee does not provide any views explicitly on this matter. 

Nevertheless, it stresses that neither the child’s age nor vulnerable situation should deprive him or her 

of this right, and any decision that does not give due account to the child’s views is considered in 

contrary to the best interest principle.
258

 Furthermore, according to the Committee, participation helps 

children to regain control over their lives, rehabilitate, and develop a sense of identity.
259

 Therefore, 

“children affected by emergencies should be encouraged and enabled to participate in analysing their 

situation and future prospects”.
260

 States are recommended to enable children in refugee camps to 

“contribute to their own safety and well-being through the establishment of children’s forums”.
261

  

The concept of identity is interpreted to include not only nationality, name and family relations, 

but also other aspects that constitutes the child’s characteristics, such as race, culture, religion, 

language as well as biological origin.
262

 From sociological perspective, national identity is associated 

with not only self-identification as a member of a nation, but more importantly a “sense of belonging, 

unity, loyalty and solidarity”.
263

 From a psychological insight, a child develops this sense of identity and 

belonging in the course of cognitive development, following age-related stages.
264

 Furthermore, 

considering the evolving capacities of children, it is argued that “competence as a citizen is not limited 
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to adults and neither is incompetence restricted to children”.
265

 Children learn and gain the sense of 

their citizenship and identity through every day experiences of family and community life, education, 

civic and political awareness”.
266

 It is therefore important to recognise the child’s capacity to recognise 

his or her own legal identity depending on the age and maturity.
267

 

To conclude, read in conjunction with Article 3, stateless children’s views should be given due 

weight in all procedures and matters affecting them, taking their age and maturity into consideration. 

3.4. Conclusion 

This chapter presented that the right to legal identity is entitled to every child including stateless 

children regardless of their own and their parents’ status. In the light of the non-discrimination principle, 

this obligation applies to all children, including stateless children born to refugee parents in Thailand, 

regardless of whether Thailand has acceded to the 1951 Refugee Convention or 1961 Stateless 

Convention.   

Drawing on the relevant international instruments and opinions of human rights monitoring 

bodies, the chapter elaborated on what states’ obligations vis-á-vis this right entail. The obligations of 

the state are three holds: protection of stateless children’s rights, reduction of statelessness, and 

prevention. In order to reduce and prevent child statelessness, states have positive obligations to take 

all measures to ensure registration at birth for every child born within its territory. Additionally, states 

have positive obligations to take special measures to ensure that children acquire a nationality as 

soon as possible, particularly when a child is otherwise stateless. The implementing measures to 

realise the child’s right to legal identity should be developed and implemented in accordance with the 

guiding principles of CRC. This implies that special measures and adequate assistance are required to 

ensure equal enjoyment of the rights and meaningful participation by the child, and that best interests 

of the child should be a paramount consideration in all matters and procedures affecting him/her. 

Keeping these obligations in mind, the following chapter will assess the national laws and policies 

concerning stateless children born to refugee parents in Thailand.  

 

4. Country Study: Stateless Children Born to Refugee Parents in Thailand 

 

4.1. Introduction 

Chapter 3 presented the content of the right to legal identity and what state’s obligations entail vis-á-

vis stateless children. This chapter addresses the case of children born to refugee parents in Thailand 

to illustrate the unique and interrelated child rights issues emerging from the combination of their 

immigration status and statelessness. Section 4.2. aims to answer the question of whether gaps in the 

civil registration and nationality laws and policies exist, and may contribute to their statelessness. 

Section 4.3. presents the RTG’s responses to the protracted refugee situation near the border areas, 

reflected in its immigration laws and policies, that largely affect the target group’s enjoyment of their 

human rights. The last section then evaluates the challenges raised by such laws and policies as well 

as their protracted situation.  
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4.2. Laws and Policies on Civil Registration and Nationality 
 

4.2.1. Birth and civil registration 

The Civil Registration Act
268

 sets out the principles concerning the birth registration processes, from 

reporting of births to issuing registration documents. The personal scope of birth registration caused 

much heated controversy and confusions. It was unclear whether children born to alien
269

 parents with 

no residence permit are eligible for registration, due to the inconsistency between the Act and the 

instructions by the Bureau of Registration Administration.
270

 As a result, the process was inaccessible 

for children born to parents with irregular migration status in the past.
271

 It was only after the 2008 

amendment that the registration of all children born in Thailand was reaffirmed. Under Article 4 of the 

present Civil Registration Act,
272

 children without Thai nationality are also allowed to receive official 

birth certificate, regardless of their parents’ nationality or the immigration status.  

Following the amendment, an action plan was issued by the MoI, establishing specific 

procedures to facilitate and ensure birth registration for children born in the camps.
273

 The registration 

process for children born to ‘illegal migrants’ is similar to that of children with Thai nationality, except 

for the form used to create the birth certificate.
274

 After his or her birth being registered, a child also 

receives a certificate with a 13-digit identification number which is kept as the child’s personal record 

in the computerised system.
275

 However, this digit numbers can act as an obstacle for stateless 

children to fully enjoy their basic rights, as the first number defines a person’s citizenship status.
276

 

Moreover, the MoI has agreed to implement retrogressive measures to address the lack of 

birth registration of children born to unregistered parents and children who were born before 2008.
277

 

Whilst a lift of evidences is required to verify the birth information normally, undocumented persons 

can apply for retroactive birth certificates if there is a ‘reliable witnesses’ to prove the place of birth and 

the fact that the birth was not reported.
278

 In the case of birth at home in the camps, for example, the 

birth seems to be verified by the mid-wife, the community leader, and the camp commander.
279

 

Additionally, the professional personnel at local hospitals and/or clinics has an obligation to 

issue a delivery certificate for all children born there, including those born to illegal migrants.
280

 

Although it does not declare nor officially register the birth,
281

 a delivery certificate is considered an 

official document that establishes the child’s link to biological parents and the place of birth, and keeps 

records of the birth. It is also a document required for the registration process to confirm the birth.
282

 

Furthermore, the establishment of an online database has promoted more effective and speedy 

registration procedures, linking hospital delivery records directly with the district civil registration 

system, and allowing missing documents to be restored easily.
283
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According to UNHCR, 7,806 new born babies were registered and additional 8,985 children 

received birth certificates across the nine camps between the periods of 2010 and 2013.
284

 In 2015, 

the civil registration verification was conducted by the RTG and additional 1,853 birth certificates were 

issued.
285

 Considering this data, some argue that the right to have one’s birth registered has 

progressively been realised.
286

  

4.2.2. Acquisition of nationality at birth 

The present Thai Nationality Act
287

 adopts a combination of jus sanguinis and restricted jus soli 

principles. In addition to the acquisition of nationality from his or her parents who are Thai nationals,
288

 

a child who is born within the Thai territory to alien parents shall acquire the Thai nationality, if they 

hold permanent residence permit.
289

  

It is interesting to note here that a Thai nationality was granted for all children born in Thailand, 

accordingly to the jus soli principle, regardless of the parents’ statelessness, migration and/or legal 

status.
290

 By understanding ‘Thainess of people’ as a socially constructed notion, and allowing aliens 

and their children to obtain a Thai nationality, the greater unity and assimilation amongst various 

ethnic groups were achieved.
291

 It was only in 1952 that limitations to the jus soli approach were 

introduced.
292

 In 1992, the Nationality Act was amended to further adopt limitations to the personal 

scope of Section 7, which provides for the application of the jus soli principle.
293

   

The present Act,
294

 combined with immigration laws,
295

 imposes limitations particularly 

concerning children born to alien parents with more ambiguous immigration status. Firstly, although 

aliens can acquire a permanent residence permit if permitted,
296

 this does not apply to irregular 

migrants who are considered to have entered the country by means violating the Immigration Act.
297

 

Secondly, Section 7bis of the Nationality Act sets forth three exclusion criteria to the personal scope of 

aforementioned jus soli approach. A child cannot acquire a Thai nationality when s/he is born in 

Thailand to an alien person who: a) have been given temporal residence permit in Thailand as a 

special case;
298

 b) have been permitted to stay temporarily in Thailand;
299

 and c) have entered and 

resided in Thailand without permission under the law on immigration.
300

 Thirdly, Section 7bis(3) further 

provides that those born to alien parents in Thailand, who do not qualify for Thai nationality by the 

virtue of these criteria, shall be deemed to have entered and resided illegally in Thailand under the 

immigration law.
301

 Finally, the Regulation of Revolutionary Party No.337 of 1972 (Por Wor 337)
302
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imposes an additional restriction: the Thai nationality of all children born to alien parents with no 

permanent residence status before 25 February 1992 was revoked.
303

 

In general, therefore, children born to alien parents who do not hold permanent residence 

permit or illegally entre and reside in Thailand cannot acquire a Thai nationality. In particular, the 

children born to refugee parents can be excluded from the personal scope of Section 7, as their 

parents are either the camp refugees who have given temporary permission to stay as a special case 

(criteria a), or illegal migrants who have violated the Immigration Act in the RTG’s terms (criteria c). 

This regulation may render a child stateless, if their parents cannot confer their nationality to 

the child. Both nationality laws of Thailand
304

 and Myanmar
305

 allow both parents to confer their 

nationality equally to their children who are born abroad or within its territory, accordingly to jus 

sanguinis principle. However, the conferral of nationality to children born to ‘illegal’ migrant parents is 

not granted under the Thai nationality law, especially if they do not possess a permanent residence 

permit nor an official identification document (i.e. they are themselves effectively stateless).
306

 

Moreover, a child cannot be officially recognised as a Myanmarese citizen nor be entitled for basic 

public services without a birth certificate and identity document card issued accordingly to the 

registration laws in Myanmar.
307

 It is uncertain whether the birth certificate issued by the RTG is 

recognised officially by the Myanmar authorities.
308

 

This is particularly problematic for the target group, as many parents who sought asylum had 

lost their identification documents themselves in the midst or aftermath of the internal conflicts.
309

 Born 

to undocumented refugees with irregular migration status, and with no or limited access to birth 

registration,
310

 many children have no way of proving their link to the biological parents nor to their 

country of origin. It is important to note here that in Myanmar a child can lose a nationality when one or 

both parents cannot lose their citizenship.
311

 Although the loss of citizenship is limited to associate and 

naturalised citizens under Myanmar’s citizenship law,
312

 a child can become effectively stateless when 

parents cannot prove their nationality in practice. Furthermore, many children born to refugees in 

Thailand are not granted a nationality from the Myanmarese government on the ground that “their 

parents left the country illegally” in practice.
313

 

Combined with the strict immigration measures, the exclusion clause therefore not only hinder 

many children born to refugee parents de facto and effectively stateless, but prevents them from 

acquiring a nationality accordingly to jus soli approach, even when they may be stateless otherwise. 

4.2.3. Measures to address statelessness 

According to UNHCR, the RTG has assumed primary responsibility to address statelessness issue,
314

 

and taken several measures to address statelessness across the country. It should be noted though 

that these measures mostly target the hill tribes, not those deemed ‘illegal migrants’.
315
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Firstly, the principles to address statelessness were introduced by the Nationality Act B.E. 

2508 (1965). The Act established the principle to protect children born in Thailand to alien parents with 

no permanent resident status from being hindered stateless by the virtue of the aforementioned 

exclusionary clauses.
316

 However, the procedure requires the approval by the Minister of Interior who 

assesses individual cases in the light of the rules prescribed by the Cabinet.
317

 It is unclear who are 

actually protected under this provision and what circumstances are considered applicable.  

Secondly, a nationality verification system
318

 was established under the MOUs signed 

between Thailand and Myanmar in 2003.
319

 The system allows undocumented migrants to receive a 

temporary passport as a proof of their nationality and obtain a work permit in Thailand.
320

 Therefore, 

many illegal migrants are enabled to regularise their status, improve the enjoyment of their human 

rights, and prevent statelessness in migration context.
321

 This is particularly an important measure for 

‘illegal migrants’
322

 and trafficked persons in Thailand whose identification documents are lost or 

disrupted, and who require an access to facilitated procedures.
323

  

Thirdly, the present Nationality Act allows minors to apply for facilitated naturalisation, without 

any explicit exclusion of particular groups. The eligibility criteria requires 5 years of habitual residence 

(“domicile”), knowledge of Thai language and regular occupation.
 324

 These naturalisation criteria are 

made less stringent for particular listed circumstances.
325

 Children who have not yet reached the age 

of majority may acquire assistance from their guardian in their application for naturalisation, and are 

exempt from possessing the qualifications criteria set forth under section 10,
326

 except that they must 

have ‘good behaviour’.
327

 Then, children born to alien parents may access facilitated naturalisation 

process regardless of their parents’ immigration status in principle. Facilitated naturalisation is often 

considered a durable solution for in situ statelessness.
328

 However, it may be a relevant solution to the 

target group, as they were born and have resided in Thailand for as long as over three decades. 

Lastly, the RTG has adopted a Cabinet Resolution to issue an official identity document to 

every stateless person residing in Thailand.
329

 This resolution allows undocumented stateless persons 

to be registered in civil registry during the process of legal status determination.
330

 Additionally, 

another regulation announced by the Department of Public Administration
331

 has “established the 

procedures for issuing identity documents to undocumented persons who are not recognized in any 

civil registry of any State”.
332

 The regulation further encourages the cooperation of the MoE to identify 

every stateless student, register and provide them with an official identity card.
333

 These are significant 

steps forward, as the RTG now recognises every child’s right to a personality before the law. 
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To conclude, the Thai Nationality Act does not provide protection for all otherwise stateless 

children born within its territory. In particular, it does not allow children born in Thailand to alien 

parents who are refugees or considered illegal migrants to acquire a Thai nationality. The strict 

exclusion clause, combined with the even stricter immigration regulation policies, can render these 

children de facto and/or effectively stateless, as there is no law governing the reacquisition or conferral 

of nationality particularly safeguarding the rights of those who became undocumented in the midst of 

conflicts and/or displacement.
334

 Nevertheless, in face of increased international pressure and public 

awareness,
335

 the RTG has taken significant legislative and policy measures to address the problems 

of statelessness faced by children from various ethnic groups across the country. The next chapter 

presents the migration context in which the target group is considered rather ‘illegal migrants’ than 

children entitled for state protection and benefits of these measures.   

4.3. Laws and Policies on Immigration and Asylum 
 

4.3.1. Refugee and asylum  

Thailand has not ratified the 1951 Refugee Convention or its 1967 Protocol.
336

 Consequently, there is 

no specific legislation nor administrative body governing and addressing asylum procedures.
337

 All 

policies related to asylum seekers and refugees are developed by executive bodies responsible for 

national security on ad hoc basis.
338

 In response to the mass influx of displaced persons from eastern 

Myanmar, and the increased security concerns at the border, the government has permitted many to 

stay temporarily on the humanitarian ground since 1970’s.
339

 In this process, UNHCR signed a MOU 

with MoI, which provided for its mandate to address protection concerns and monitor and assist the 

RTG in its operations for refugee registration, resettlement
340

 and voluntary return.
341

  

Nevertheless, the registration documents provided by the UNHCR to recognised refugees
342

  

have no legal validity in Thailand, and other unregistered asylum seekers and stateless persons are 

not recognised as a person before the law, but are treated as ‘illegal migrant’.
343

 Furthermore, the ‘no 

new arrivals’ policy was implemented in 2004, prohibiting thousands of those who fled Myanmar since 

then to be admitted into the camps and receiving any documents.
344

 Therefore, the organisation’s role 

in refugee registration and camp administration have been restricted, and its documents can provide 

little to no protection against the risks of arbitrary immigration measures.
345

 

4.3.2. Immigration Act and policies 

The relevant legislation that has an impact on asylum seekers in Thailand is the 1979 Immigration 

Act.
346

 According to this Act, any alien who enters and/or stays in the country without a passport, visa, 

work permit or other forms of authorization, or with such permission expired/revoked, are considered 

to have violated the Immigration Act, and become subject to arrest, detention and deportation.
347

 This 
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also applies to those who do not have a Thai identification card registered by MoI.
348

 Consequently, it 

is reported that many refugees and asylum seekers, including children, are arbitrary detained, 

threatened to be or actually deported, and/or further abused and trafficked by corrupt officials.
349

 

Furthermore, children are reported to be incarcerated in the same immigration detention facilities as 

adults, for prolonged period of time than the shortest and necessary time possible.
350

 

The only provision that implicitly recognises the legality of the refugees’ residency, which still 

remains fragile and fluid even under this provision, is Article 17, which stipulates that: 

In certain special cases, the Minister [of Interior], by the Cabinet approval, may permit any 

alien or any group of aliens to stay in the Kingdom under certain conditions, or may conditions, 

or may consider exemption from being conformity with this Act. 

This exemption clause has been used to grant a permission for those ‘who fled the fighting’ in 

Myanmar, to reside in the nine camps in Thailand for humanitarian purposes.
351

 The eligibility for 

admission into the camps is determined by the Provincial Admissions Boards established under this 

provision.
352

 Their official status recognized by the RTG is however ‘temporarily displaced persons’, 

not refugees, and therefore the prospect of future return is the underlying assumption.
353

 Furthermore, 

this legal status for protection was strictly entitled the ethnic Hmong, Karen, Shan and Mon-Khmer 

ethnic groups who had immigrated into Thailand before 9 March 1976
354

 at the time, and was later 

amended to those who entered before 3 October 1985.
355

 Therefore, all other displacers persons 

entering Thailand since then are considered illegal migrants.
356

  

On the other hand, those who fall under the scope of this provision could access birth 

registration under the Civil Registration Act 1992, and acquire a Thai nationality.
357

 Their legal status 

as lawful migrants is officially recognized by the RTG, and their children have the rights to permanent 

residence and to acquire a Thai nationality if they are born in Thailand and have “fully assimilated into 

Thai society”.
358

 

To sum, the RTG’s responses to the refugee situation at the border can be characterised by 

its two-sided policies. On the one hand, it has a minimal intervention and hands-off policy regarding 

protection and basic services, making the camp population heavily reliant on external assistance.
359

 

On the other hand, it has adopted a rather strict, national security oriented policies, developed by the 

National Security Council, concerning population, security and movement control.
360

 These policies 

regularly changed in response to the security concerns, public opinion and mass inflows.
361

  

The absence of any legal framework and protection mechanism reduce the status of many 

children who are refugees, stateless or victims of human trafficking to that of ‘illegal migrants’, without 
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distinguishing them.
362

 Therefore, the strict immigration laws and policies in Thailand leave the 

stateless children trapped in desperate conditions without adequate legal protection and social 

assistance. The below section addresses how this in turn contribute to their prolonged vulnerability 

and violations of their fundamental rights. 

4.4. Challenges for and Vulnerabilities of Stateless Children at the Border 

Although the rights of children and vulnerable groups are provided and protected under the National 

Constitution,
363

 it does not refer to non-nationals’ rights.
364

 Above sections illustrated the recent 

developments in laws and policies governing nationality, civil registration and immigration that 

altogether affect the rights of stateless children born to refugee parents. While it became apparent that 

the RTG has adopted many laws and policies to address child statelessness across the country, it is 

unclear whether they have been effective particularly concerning the target group of this study.  

This section therefore aims to answer the question whether the relevant Thai laws, policies 

and other factors pose obstacles for children born to refugee parents in accessing above measures to 

prevent and/or resolve their statelessness and fully enjoy their fundamental rights. In order to do so, 

each section focuses on relevant fundamental human rights, namely, the right to freedom of 

movement, education and employment, standard of health and living, protection from all forms of 

violence and exploitation, non-discrimination, and legal identity. As illustrated in Chapter 3, not only 

does the RTG have obligations to ensure full enjoyment of these rights to all children within its 

jurisdiction, but also failure to do so may create additional obstacles for the target group to realise their 

right to legal identity, and therefore can be considered in contrary to its international obligation under 

Articles 7 and 8 of CRC.   

4.4.1. Restriction of movements, resettlement and reduced assistance  

The Thai Constitution provides for the right to liberty of movement and residence.
365

 Nevertheless, the 

RTG may impose restriction on such liberties “by virtue of the law specifically enacted for maintaining 

the security of the State, public order, public welfare, town and country planning, or welfare of the 

youth”.
366

 In the light of the immigration control and public order, the movement of camp residents are 

therefore strictly controlled, prohibiting them to exit. Consequently, the aforementioned official status 

as ‘temporarily displaced persons’ is confined within the physical boundaries of the camps: “anyone 

who leaves the camps without documentation to do so, however, regardless of their camp registration 

status, is regarded as an irregular or illegal migrant”, and are vulnerable to the strict immigration 

control measures enforced under the aforementioned provisions.
367

 Many children born in the camps 

therefore have limited or no access to basic services provided by the RTG, including opportunities for 

higher education and employment.
368

 Moreover, the access to birth registration and nationality 

acquisition processes is extremely limited, as they take place in district offices outside the camps.
369
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 In addition to the challenges posed by the confined movement, the resettlement programme
370

 

has impacted the lives of children left behind, despite positive intentions. The programme’s eligibility 

criteria exclude the most vulnerable stateless children from the scheme, as an official refugee status 

recognised under the UNHCR’s registration scheme is required.
371

 As a result, the undocumented 

persons are left behind while their family members resettle.
372

 Moreover, while the resettlement has 

caused much brain drain out of the camps,
373

 it also has been one of the key justifications for the 

donors to refrain from ‘investing’ the resources on higher education programmes in the camps.
374

  

Moreover, the two-sided policies of the RTG resulted in a unique system of community-based 

camp management by camp committees, which generally consist of each camp’s majority ethnic 

group.
375

 The presence of various actors with different mandates led to the development of multiple 

registry systems that provide inconsistent camp demographics.
376

 Considering over 40,000 individuals 

are not registered,
377

 and the camp’s population growth rate is 2.7 per cent, the inadequate registry 

system is a concerning limitation. 

 Furthermore, the recent developments in political atmosphere in Myanmar
378

 have led drastic 

reduction in funds from international donors. The withdrawal of international NGOs, combined with the 

side-effects of resettlement programme, have resulted in reduced qualities and quantities of basic 

services (education, health care, food ration, and so on),
379

 undermining the dignity and adequate 

standard of living for the left behind children. While the push for repatriation increases, the protection 

needs of these children, particularly those who are stateless, are increasing and require much more 

attention, adequate resource and assistance during the preparation process.
380

 

In general, “constraining refugees in camps causes them to become dependent on 

international assistance for basic survival needs, prevents them from achieving economic self-reliance, 

and exposes them to human rights abuses”.
381

 Indeed, as elaborated in below sections, the present 

camp atmosphere is characterised with lack of food, basic supplies, health and education services, 

and increased sentiments of fear and uncertainty, due to their (almost) complete reliance on the 

external assistance. This in turn has negatively affected children’s social and psychological well-being: 

a study revealed that many youths and adolescents showed heightened anxiety, frustration and 

tension due to lack of control over their life and future.
382

 Furthermore, many youths in the camps also 

suffer from “mental health problems, loss of self-sufficiency and increased short-term thinking”.
383

 

4.4.2. Education, training and employment opportunities 

The Thai Constitution provides for universal right to free and quality primary education for all, at least 

till the age of 12 years.
384

 The provision does not explicitly refer to ‘temporary displaced’ or stateless 
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children. However, the present ‘Education for All’ policy asserts that education opportunities should be 

accessible for all children “irrespective of whether they could produce evidence of Thai nationality or 

civil registration”.
385

 Furthermore, every child is entitled to obtain an official graduation certificate and 

movement restrictions should be waved to enable access to suitable schools for migrant children.
386

  

This policy not only aimed at promoting access to education for all, but also was combined 

with the effort to reduce child statelessness. The regulation set out procedures to enhance the 

accessibility and allocate public funds to educational institutions for undocumented and stateless 

persons.
387

 It also entitled them to acquire an identity card, access the facilitated status determination 

process, and be granted “a permission to travel outside the designated areas for education[al 

purposes]” until graduation.
388

 Nevertheless, stateless children born to refugee and illegal migrant 

parents are excluded from this measure.
389

 Concerning this particular group of children,
390

 MoE only 

has an obligation to “provide appropriate education programs [for the children and youth in the camps] 

in order to improve their quality of life and peaceful integration into society”.
391

   

 Generally, many migrant and refugee students and their families are more interested in 

accessing the Thai state education system, as they seek for local integration rather than eventual 

return to Myanmar.
392

 The official certificate from Thai schools not only enables them to access higher 

education and employment opportunities, but also can serve as an identity document for stateless 

students.
393

 Nevertheless, although there has been a substantial increase in the attendance since the 

policy change in 2005,
394

 there are several obstacles to access quality education.
395

 In addition to 

financial
396

 and language constrains,
397

 administrative and procedural complications discourage many 

from actually enrolling into the schools.
398

 Moreover, the fear of having their illegal status exposed to 

the state authorities and high mobility of their parents
399

 prevent children from enrolling and staying in 

one school. Additionally, in reality, the access to education for majority of children is limited to the 

physical boundaries of the camps due to the strict immigration control.
400

 In the camps, the education 

available to children is limited in quality and capacity due to reduced funds and teachers.
401

  

The MoE regulation on teaching curriculums
402

 is another issue that has both positive and 

negative implications: while it enhances the child’s ability to integrate into the local society and 
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potentially naturalise, it also limits their right to freedom of thought, conscience and religion and to 

ethnic cultures and values.
403

 Balancing the two interests is particularly a challenge in the migrant 

schools, where the organisers are “largely concerned with preserving and developing Karen and Shan 

national identities”.
404

 

Many youths from the camps are unable to receive higher education and therefore have no 

prospects for future employment.
405

 While increasing numbers of NGOs have implemented vocational 

training for youths, employment is prohibited for those who are deemed to have entered Thailand 

illegally.
406

 Furthermore, all ‘migrants’ who have not registered with the MoI before 2004 are prohibited 

from acquiring a work permit.
407

 The lack of employment opportunities and work permit and prohibition 

to own or rent property
408

 altogether limit their access to food, livelihood activities, and economic 

means to sustain the adequate standard of living. In such dire conditions, some chose to attend the 

state-run or migrant schools outside the camps, and seek for better employment opportunities, despite 

the risks of immigration measures as well as criminal proceedings.
409

   

To sum, despite the national laws and policies promoting the right to education for all, the 

citizenship and immigration status as well as socio-economic situation create obstacles to the full 

enjoyment of this right in practice. While a school certificate can serve as an important identification 

document and a step towards local integration and naturalisation, lack of access to education can 

keep many children trapped in the protracted statelessness, making them vulnerable to further 

exploitation, trafficking, sexual and economic exploitation and prostitution, as these are “one of the few 

opinions available” for those faced with dire living conditions and no future prospects.
410

  

4.4.3. Healthcare and adequate standard of living 

In 2002, the RTG introduced a major social policy reform aiming at providing universal health care 

across the country.
411

 As a result, the Universal Coverage (UC) program was established, aiming to 

improve the access to health care through the benefit package targeting the poor and most 

vulnerable
412

 and the existing health insurance schemes.
413

 In practice, it was implemented as a pilot 

program in administrative hurry before any clear guiding legislation was passed, resulting in 

inconsistent and uneven coverage among stateless population.
414

 While those who have registered 

and received the UC card during the pilot phase continued to benefit from the scheme to access 

subsidised health care, others were excluded after the law redefined the eligibility criteria for the 

government healthcare programs.
415

 Although the new law provides for targeted resource allocation to 

promote efficient and accessible service in local areas,
416

 it also explicitly states that only Thai 

population is entitled to benefit from the new scheme.
417
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Furthermore, the introduction of the new national ID card
418

 and computerised civil registry 

system posed additional obstacle for stateless migrants to access health care and other basic services. 

While Thai citizens received ‘Smart cards’, stateless people received a distinct, pink plastic card.
419

 

This served as a visible marker of their status and further consolidated the exclusion in practice, as the 

access to treatments to health centres and hospitals required a presentation of the Smart ID card.
420

  

Therefore, the universal health coverage and basic social benefits are limited to Thai nationals 

in law and policy. However, in practice, some hospitals treat stateless people for free at their 

discretion,
421

 and others receive and treat individuals from the camps as long as the bills are paid.
422

 

This ‘charity’ commitment by local hospitals, together with the heightened public health concerns
423

 

and international pressure,
424

 pushed the RTG to expand its public funding to cover costs for treating 

stateless persons in 2010. Although it is ‘contingent rights’,
425

 the right to healthcare was therefore 

granted to stateless persons in practice.  

Nevertheless, the lack of proper identification card and official recognition of their legal 

status
426

 combined with the limited mobilisation
427

 hinders many children of ‘illegal migrants’ and 

refugees from accessing hospitals and clinics outside the camps. This has many negative implications 

concerning the right to legal identity as well as right to health and adequate standard of living.  Without 

access to state healthcare institutions, many cannot receive an official delivery certificate, which is the 

fundamental document required for birth registration.
428

 Without documentation, children cannot legally 

receive vaccination neither.
429

 Due to the lack of assistance from the RTG
430

 and the fund reduction, 

basic services provided by NGOs including health care have been reduced in quality and quantity,
431

 

having detrimental effects on children in the camps. The reduced food rations
432

 and geographical 

disparity in access to drinking water and adequate sanitary conditions
433

 have left some children 

suffering from curable illness such as malaria and malnutrition. 
434

  

4.4.4. Protection from all form of violence and exploitation 

Although it is much less evident, there is a close “link between protracted displacement and increased 

risks of human trafficking”.
435

 There are a number of factors that create the higher vulnerability of 

stateless children born to refugee parents including: experiences in and consequences of conflicts (i.e. 

trauma, loss of family and separation, military recruitment and sexual exploitation and abuse), gender 

discrimination, pressure to support the family, limited means of income generation and dire economic 
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situation, lack of legal protection, and lack of identity.
436

  Moreover, the desperate and protracted 

refugee situation adds another dimension to the economic and social insecurity. Children who have no 

access to proper education and legitimate employment opportunities, no identity documentation, and 

live in dire conditions become an ideal prey from their early age for those who want to exploit them.
437

 

They “have no choice but to undertake unlawful and exploitative work” in order to improve their social, 

economic and political situations.
438

 Former victims of trafficking, abuse and military recruitment are 

particularly at higher risks, as they are less vigilant about their well-being.
439

 They experience various 

forms of exploitation and child labour, the most common ones being “domestic service, sex services, 

and begging rings”.
440

  

In addition to the protracted and dire circumstances, the lack of official rule of law, justice, 

police protection and identification documents increases the vulnerability of these stateless children 

living in the camps.
441

 The RTG does not offer specialised services and assistance for child victims of 

trafficking.
442

 In contrary, the collusion between immigration officers and owners/employers involved in 

child labour, economic and sexual exploitation, smuggling and trafficking reflect the insecure legal 

status of stateless children born to refugee parents.
443

 The case of Samaesan
444

 illustrates how many 

displaced children and women are subjected to smuggling and trafficking, mostly by agents in 

Myanmar, Thai fishermen and corrupt soldiers and officials,
445

 due to their lack of documentations and 

(often inevitable) choice to take irregular route.
446

 Some of them are coercively brought into forced 

labour, mainly sold to serve the fishermen.
447

 If they try to escape or demand better work conditions, 

they will face further abuse, rape, and detention and deportation enforced by the Thai officials.
448

 As a 

result, many cases go unreported as the victims fear of being identified as illegal and with criminal 

activities, and being subject to prosecution, imprisonment, deportation and/or further abuse.
449

 

Regardless of the national laws and policies aiming to prevent and address the problems of 

child labour,
450

 prostitution
451

 and trafficking,
452

 it is evident that the RTG fails in practice to protect all 
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children from violence, sexual and economic exploitation child labour and trafficking/prostitution, nor to 

provide procedural safeguards to ensure effective remedies and rehabilitation assistance for the 

victims. Due to the extreme poverty and lack of identification document(s), these children fall out of the 

personal scope of the national regulations and protection schemes.
453

  

Another category of vulnerable group of children that needs special attention is former child 

soldiers. The CRC Committee has expressed its concerns that the asylum seeking and refugee 

children residing in the border areas may be former child soldiers.
454

 Myanmar is the origin of the 

largest number of child soldiers in the world.
455

 Children recruited by militants are subject to systematic 

violence, humiliation, and forced involvement in violence, abuse and killings against civilians.
456

 

Despite the recent demobilisation, disarmament and reintegration (DDR) efforts, the Special 

Rapporteur expressed her concern about the remained quota-based recruitment system which still 

allows the recruitment of children into security forces as latest as March 2015.
457

  

The children born to the camps, those who are unregistered and stateless in particular, are 

vulnerable to re-recruitment
458

 or may voluntarily opt to enlist themselves “as a means of protection 

and survival ... given their lack of education and economic prospects”.
459

 Enslavement of a person
460

 

and/or causing a person to be in such a position similar to slavery is criminalised under the Criminal 

Code in Thailand.
461

 It appears migrant workers and children from Myanmar who are victims of forced 

labour and enslavement receive remedy under the Thai criminal proceedings.
462

 Nevertheless, the 

lack of targeted identification and protection schemes, leaving many stateless children without any 

assistance, place them at higher risk of re-recruitment.
463

 

In general, the inconsistency in terms
464

 and lack of understanding about the problems result 

in grouping children into one category of statelessness, ignoring particular circumstances that might 

make specific groups of children more vulnerable and require targeted strategies to protect.
465

 

4.4.5. Unequal treatment 

The Thai Constitution provides that all persons are equal before the law and shall enjoy equal 

protection under the law, and state shall take special measures to eliminate obstacles to promote 
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equal rights.
466

 Nevertheless, the discrimination grounds prohibited by the constitution do not explicitly 

include immigration status, but “difference in origin, race, language, sex, age, physical or health 

condition, personal status, economic or social standing, religious belief, education or Constitutional 

political views".
467

 The provision is not an open clause as Article 2 of CRC and Article 14 of ECHR 

which includes ‘other status’ as one of the prohibited discrimination grounds. Therefore, it is unclear to 

what extent the rights of the target group of this study are protected under the law in Thailand in the 

light of the non-discrimination principle.  

In practice, two types of unequal treatments that may be considered discriminatory can be 

observed. Firstly, there is a clear difference in treatments between regularised/authorised migrants 

and citizens, and those considered ‘illegal’ and ‘temporary displaced persons’. Above sections 

illustrated children born in Thailand to parents from the latter categories generally fall out of most of 

the universal coverage policies, due to the prevalence of immigration measures over child rights 

principles.  

 Secondly, some field studies
468

 show that there is inequality amongst the target groups of this 

study, leaving some ethnic minority groups more excluded and marginalised than others. In particular, 

people from the ethnic Shan have much limited access to the established camps. The Kuang Jor 

camp, established by them in 2002, has not been officially recognised by neither the RTG nor 

UNHCR.
469

 As a result, the assistance by INGOs to this camp is only authorised at the district level, 

and therefore very limited.
470

 People from the Shan community feel that they have been unfairly 

treated, with UNHCR not recognising their refugee status and ‘preferring’ other ethnic groups for the 

resettlement programme.
471

 Furthermore, women and girls from ethnic Shan group are reportedly 

more vulnerable to social, economic and sexual exploitation, trafficking and prostitution, due to the 

deep rooted prejudice against them.
472

  

4.4.6. Access to procedures 

Section 4.2. illustrated that the RTG has adopted and implemented measures to address the issue of 

statelessness.
473

 In theory, all children born in the camps should have access to at least official birth 

certificate and assistance to naturalisation, irrespective of their parents’ legal status. Nevertheless, in 

practice, majority of them grow up without being registered their birth or even having delivery 

certificate issued. In addition to aforementioned immigration, socio-economic and vulnerable status, 

there are various challenges of effective implementation contributing to this protection gap. 

The largest obstacle is the fear of being identified as illegal migrants and being subjected to 

arbitrary arrest, detention, deportation and/or exploitation. For this fear, many unregistered migrants 

are hesitant to give birth at local hospitals, and more babies are assumed to be delivered by midwives 

in their community and remain unregistered.
474

 As a result, the state and international agencies such 

as UNHCR face significant obstacles to identify the exact number and profile of stateless children and 

unregistered babies.
475
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In addition, lack of human and financial resources for the district teams raise additional 

challenge to provide facilitated travel arrangements or mobile registration units for unregistered 

populations in the camps.
476

 In particular, ‘illegal migrants’ and ‘temporarily displaced persons’ fall out 

of the recent commitments by the RTG to allocate its funds for inclusionary policies. Therefore, there is 

a lack of adequate funding allocated specifically to meet the specific needs of the most vulnerable, 

stateless children born to refugee parents.
477

 

The geographical discrepancy and lack of recognition of national laws and policies at the 

provincial and district level are another obstacles to accessing the naturalisation or civil registration 

processes.
478

 Although the Cabinet Resolutions and Civil Registration Act should prevail over 

provincial orders in legal terms, many district officers follow Provincial orders which are not always in 

compliance with the national policies in practice.
479

 In addition, the amendment to the Nationality Act 

led to further confusion: many interpret the implications of the wording of Section 7bis as to indicate 

that unregistered children born in Thailand may be considered illegal aliens.
480

 Therefore, local 

hospitals tend not to issue an official birth certificate for children of migrants, or even remove the 

records from its registry in order to prevent them from claiming a Thai nationality.
481

  

Moreover, the time limit to report the birth to the district registrar, the first step to initiate the 

birth registration process, can also be an obstacle. The birth must be reported to a district registrar 

within 15 days, with a possible extension up to 30 days after the birth.
482

 Language is another barrier 

to accessibility: the application form and procedures are all in Thai, and no interpretation is available 

for aliens.
483

  

In addition to these practical, physical and geographical constrains, the lack of awareness 

regarding the need and importance of official documentation to establish proof of birth for children is 

another challenge. Many parents simply lack intensives to put their effort to register their children’s 

birth, given the day-to-day hardships.
484

 For them, the time and money they would have to spend in 

acquiring a birth certificate is not worth it when they could be spending it on getting food and other 

basic necessities. 

Despite the aforementioned policy of retrogressive measures, children born to unregistered 

parents and those without birth certificate (“backlog cases”) face challenges to gain access to the 

established procedures.
485

 Although there is no age limit provided in law, a child older than 15 years 

old cannot apply for a retroactive birth certificate in practice.
486

 The only solution for those who are 

above the age 15 is to have his or her name registered in the household registration.
487

 Without official 

birth certificate, they have no means of acquiring neither Myanmarese nor Thai nationality.  

Furthermore, the nationality verification process is rather complex, costly,
488

 requires the 

assistance from an employer, and involves some rules that excludes certain groups of migrants from 
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benefitting.
489

 In practice, only migrants with valid work permits are eligible for applying and those who 

work in the fishery and household work sectors cannot entre social security schemes,
490

 while they are 

most vulnerable to trafficking and statelessness. Furthermore, there is no possibility to improve the 

status for those who could not have their nationality confirmed by any state.
491

 

To sum, this section illustrated that the strict immigration control leads to dual deprivation of 

children’s rights, due to their interdependency and invisibility: on the one hand, the access to the 

process to acquire birth registration and nationality is often limited by infringements of other rights, and 

on the other hand, lack of identification documents often undermines the enjoyment of fundamental 

human rights. Undocumented children face various obstacles to access basic services, such as 

education, healthcare, and food, are excluded from the UNHCR’s resettlement programme, and are at 

higher risks of abuse, violence, economic and sexual exploitation, abduction and trafficking, and re-

recruitment for military services. The restricted movements for camp residents creates additional 

barrier to access higher education and further job opportunities. Altogether, lack of official identification 

document(s), confinements imposed by the Thai government, and subsequent uncertainty have 

negative social and psychological consequences for the children living in protracted refugee situation. 

4.5. Conclusion on Thai Country Situation 

The RTG has adopted and implemented measures to address the problems of child statelessness and 

promote universal coverage of basic services. Nevertheless, such legislative and policy efforts appear 

to have reduced problems for some groups, while creating more challenges for others. The strict 

immigration measures, combined with their ambiguous status, fear for being identified and subjected 

to detention, deportation and/or abuse, reinforce the statelessness and invisibility of the children born 

to refugee parents with irregular legal status. This in turn makes them vulnerable to trafficking, 

exploitation and violations of their rights as they remain hidden behind the radar without access to 

state protection, basic services and economic opportunities to build a secure life.
492

 These children’s 

reality reflects the “phenomenon of uneven inclusion” which intentionally exclude those deemed to be 

‘illegal migrants’.
493

 Their legal status remains ambiguous and unrecognised due to the absence of 

any legal framework or formal procedures on refugee protection. 

Statelessness amongst these children is a striking issue that needs to be addressed given the 

increased promotion for repatriation.
494

 Without an official identification document to prove their 

nationality, they cannot return to Myanmar safely,
495

 nor integrate into the Thai society. What are 

appropriate responses that the RTG can adopt to better protect the rights of these children during the 

processes of durable solutions, in the light of international human rights standards, while respecting 

the interests for public security and immigration control? Keeping in mind aforementioned challenges, 

the next chapter analyses the RTG’s compliance with the international standards
496

 and provides 

recommendations on measures to ensure the safety and dignity of stateless children living in 

protracted refugee situation.  
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5. Analyses 

 

5.1. Introduction 

Building on the previous two chapters, this chapter evaluates the RTG’s compliance with the 

international obligations vis-á-vis stateless children born to refugee parents in Thailand. Reflecting on 

the challenges in realising their rights,
497

 the first section assesses child rights issues raised by the 

present laws, policies and implementation measures concerning their right to legal identity. The 

chapter then concludes with recommendations on measures to ensure the safety and dignity of 

stateless children living in protracted refugee situation throughout the processes of durable solution. 

5.2. Thailand’s Compliance with International Obligations 

As presented in chapter 4, although positive developments to address statelessness in general can be 

observed, the legal frameworks specifically concerning stateless children born to refugee parents are 

not expressly guided by the international standards, the CRC in particular. In contrary, many of their 

fundamental human rights can be negatively affected by their lack of legal identity particularly in the 

context of migration control.  

One of the major concerns are the child’s right to birth registration and name immediately after 

birth,
498

 and to acquire a nationality particularly when the child may otherwise be stateless,
499

 arising 

from the gaps in laws and policies concerning civil registration, nationality and immigration control.  

Regarding birth registration,
500

 it is evident that the RTG has introduced legislative reforms 

and developed policies and action plans to address child statelessness by promoting effective 

registration system in remote areas and taking specific measures to meet the needs of the target 

group. These legislative, policy and administrative measures are in compliance with the international 

obligations to register every child’s birth immediately under Article 7(1) of the CRC and Article 24(2) of 

the ICCPR,
501

 when strictly looking at laws and policies on birth registration.  

Regarding nationality acquisition, the present Nationality Act does not provide protection for all 

otherwise stateless children born within its territory. Under the exclusion clauses, children born in 

Thailand to alien parents, who are deemed illegal migrants and/or do not possess permanent 

residence permit, are prohibited from acquiring a Thai nationality at birth. Furthermore, the present 

Immigration Act prevents those deemed ‘illegal migrants’ from accessing the facilitated naturalisation 

and nationality verification procedures by requiring the applicant to have a regular occupation and 

proof from the employers. Additionally, there is no law governing the reacquisition or conferral of 

nationality particularly safeguarding the rights of those who became undocumented in the midst of 

conflicts and/or displacement. All in all, combined with the strict immigration measures, the present 

Nationality Act and policies concerning nationality acquisition not only hinder many children born to 

refugee parents de facto and effectively stateless, but prevents them from acquiring a nationality 

accordingly to jus soli approach, even when they may be stateless otherwise.  

This can be understood as in contrary to the international standards, particularly Article 24(3) 

of the ICCPR and Article 7(1) of the CRC, as these provisions require states to provide safeguards in 

national laws and take special measures of implementation to ensure that a child has a nationality at 

birth where the child would otherwise be stateless.
502

 This does not mean that states are required to 

apply the jus soli principle to every child born in its jurisdiction. Nevertheless, considering the high 
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risks of becoming stateless and subjected to trafficking, exploitation and re-recruitment by the military 

junta, as well as from the perspective of durable solutions, the RTG has an obligation to take further 

steps to facilitate procedures for the acquisition of nationality, either via naturalisation or cooperation 

with the government of Myanmar, under Article 7(1) of the CRC, read in conjunction of Article 3.
503

 The 

prolonged deprivation of a legal identity is considered disproportionate, and should be solved diligently 

in the light of the best interests of the child.  

On the other hand, although it does not guarantee a nationality, the RTG has taken significant 

legislative and policy measures to address the problems of statelessness faced by children from 

various ethnic groups across the country. The establishment of the personal legal status determination 

process and provision of special identity document for all stateless persons is a significant step 

towards recognising every child’s right to a legal identity. Moreover, the computerised civil registration 

system and nationality verification system have enabled them to store records on relevant information 

on a child’s identity and/or restore their lost identity.
504

The RTG therefore appears to have 

complemented its international obligations concerning the right to preserve one’s identity
505

 through 

these targeted measures combined with its universal coverage policies. 

Nevertheless, the RTG fails to acknowledge the negative consequences the immigration laws 

and policies have on the accessibility and effective implementation of birth registration and nationality 

acquisition processes. The RTG has made a reservation to Article 22 of the CRC, and appears to 

disregard its obligations vis-á-vis the target group. A state may make a reservation “so long as it is 

compatible with the object and purpose of the treaty”.
506

 This does not strictly justify the exclusion of 

the target group from the personal scope of national laws and policies. Quite the contrary, all rights 

under the CRC are equally entitled to asylum seeking, refugee and stateless children residing within 

Thailand’s jurisdiction regardless of the reservation,
507

 in the light of the non-discrimination principle.
508

  

In this regard, Chapter 4 has revealed that the strict implementation of the Immigration Act and 

the absence of legal framework for refugee protection undermine the target group’s status to that of 

‘illegal migrants’ without recognising their personality before the law. Furthermore, status of who are 

refugees, stateless or victims of human trafficking are all categorised as illegal migrants without 

distinguishing the difference. Due to the limited mobilisation and fear for being identified and subjected 

to arbitrary immigration measures, they face various obstacles to accessing the birth registration and 

nationality acquisition procedures.
509

 This is not only contributed by but also in turn reinforces their 

limited access to state protection, basic services and economic opportunities and their consequent 

socio-economic status. Their statelessness and invisibility are therefore underpinned by the present 

immigration laws and policies, despite above measures and efforts. Considering the detrimental 

effects and subsequent deprivation of children’s fundamental human rights,
510

 the reservation to 

Article 22 and the present immigration law and policies are arguably not compatible with the object 

and purpose of the CRC.
511

 Additionally, they may be perceived as in conflict with Article 7(2) of the 

CRC, read together with Article 8, as the restricted access may result in deprivation of the legal 

identity of these children when their parent(s) loses a nationality as a result of displacement.
512

 In this 

regard, although not applicable directly to Thailand, ACRWC explicitly states that denying the right to 
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legal identity to children belonging to refugee and IDP groups is an act of discrimination and constitute 

a violation of the non-discrimination principle.
513

 

Immigration laws and policies also appear to be in contrary to its international obligations 

under the guiding principles of the CRC. They may be considered discriminatory, as the target group is 

treated differently from other stateless population based on their immigration status or ethnicity in 

particular case of Shan population.
514

 Furthermore, as discussed below, the RTG fails to take special 

measures to protect the rights of particularly vulnerable groups of children, such as former child 

soldiers and child victims of trafficking. Therefore, it can be concluded the RTG has not fully complied 

with its international obligations under the non-discrimination principle (Article.2 of the CRC).   

As discussed, the present migration scheme, national security concerns and public interests 

are weighted more over the best interests of these children concerned.
515

 This is in contrary to the 

principle of the best interests of the child (Article 3), which should guide all individual decisions and 

measures concerning a child’s immigration status as well as processes.
516

 Furthermore, the child’s 

best interests and rights to family life and protection
517

 should be a paramount consideration over 

parents’ illegal activities against the national immigration legislation.
518

  

The lack of due consideration of the child’s best interests raises additional concerns regarding 

the child’s right to life, survival and development.
519

 As presented, despite the ‘universal coverage’ 

policies, the lack of legal identity combined with the strict immigration control deprives the target 

children of basic rights including: the right to adequate standard of living (e.g. food, water and 

sanitation, basic supplied for housing and infrastructure),
520

 right to health care,
521

 right to education 

training, and future employment opportunities,
522

 right to freedom,
523

 and the right to state 

protection.
524

 The subsequent (almost) complete reliance on external assistance, lack of future 

prospects and dire living conditions lead to a grave impairment of the child’s healthy development and 

physical and mental well-being. With the increased sentiments of fear and uncertainty, these children 

are unable to enjoy their childhood and develop to his or her full potential to become a constructive 

part of their society.
525

 Furthermore, the uncertainty and dire living conditions increases the 

vulnerability of children as further discussed below.  

The child’s right to be heard
526

 is also relevant here as these measures affect their lives 

largely. The lack of child participation in developing policies and measures concerning matters 

affecting them, such as legal status determination procedures, stateless reduction policies, and 

preparation dialogue for repatriation
527

 may have further detrimental effect on their mental well-being. 

It should be stressed that the access to educational opportunities,
528

 information,
529

 freedom of 

                                                           
513

 CRC (2009), supra note 241, para 57. 
514

 Discrimination can be understood as unlawful, unreasonable and/or disproportionate differential treatment of 
persons who are “in analogous or relatively similar situations which is based on an identifiable characteristic.” See 
FRA. Handbook on European Non-Discrimination Law. European Union. (2011).  
515

 Article 3 of CRC 
516

 CRC(2013), supra note 169; Also see Section 3.3.6.2.  
517

 Article 24 of ICCPR and Article 9 and 19 of CRC 
518

 Article 2(2) of CRC; Also see UNHCR. Guidelines on Statelessness No.4: Ensuring Every Child to Acquire a 
Nationality through Articles 1-4 of the 1961 Convention on the Reduction of Statelessness. (21 December 2012). 
519

 Article 6 of CRC 
520

 Article 27 
521

 Article 24 
522

 Articles 28 and 29, and Article 14 of ICESCR 
523

 Articles 13, 14, 15, & 37 of CRC; Also see Zeus (2011), supra note 7, at 259. 
524

 Articles 19, 32, 34, 35, 36, & 37 
525

 In conjunction with Article 29 (aim of education); Also See Section 3.3.6.3. 
526

 Article 12 of CRC 
527

 See Section 4.4.1. 
528

 Article 28 of CRC 
529

 Article 17 



45 
 

 
 

expression
530

 and religious/cultural values
531

 as well as leisure
532

 are crucial for “developing and 

practicing citizenship skills”.
533

 In this light, the strict immigration laws, policies and measures as well 

as lack of child participation opportunities within and outside the camps (largely due to lack of official 

documentations and consequent lack of access to education opportunities) are in conflict with the 

RTG’s international obligations under Article 12 of the CRC.   

Apart from being one of the biggest obstacle in accessing the birth registration and nationality 

acquisition processes, the arbitrary detention by itself can constitute an infringement of a child’s right, 

namely protection from deprivation of liberty.
534

 In general, detention of children should be a measure 

of last resort and for the shortest possible time, separate from adult inmates.
535

 The prohibition of 

arbitrary deprivation of liberty is considered applicable to immigration control.
536

 Detaining children for 

immigration control purposes, mostly with adult inmates and great fear of deportation,
537

 cannot be 

justified as reasonable or proportionate measure. Furthermore, these practices are not only 

infringement of international standards, but also in contrary to its own national laws concerning 

children’s rights in juvenile justice system: children under the age of 14 shall not be imprisoned or 

detained as a criminal punishment measure
538

 and the right to be separated from adults in detentions 

is provided for children below 18 years.
539

 Additionally, as a state-party to the CAT, the RTG has an 

obligation to refrain from detention and deportation resulting in torture, cruel, inhuman or degrading 

treatments of children.
540

 

Another relevant child rights issue is the right to protection from all forms of violence
541

 and 

from all forms of sexual exploitation and sexual abuse.
542

 As presented,
543

 due to the dire living 

conditions combined with the lack of protection, law enforcement systems and official identification 

document, many have no choice but to expose themselves to economic and sexual exploitation, 

trafficking, and re-recruitment for child soldiering. Therefore, the child’s right to equal protection before 

the law
544

 has not been respected particularly for the target group and especially those children who 

belong to the Shan ethnic group, former victims of trafficking and child soldier recruitments. 

Additionally, the definition of torture pertaining to children under the Thai Child Protection Act includes 

any acts that may be mentally or physically harmful to the child.
545

 In this light, the present laws and 

policies concerning the target group, resulting in restricted movements, dire living conditions, lack of 

effective opportunities, and putting these vulnerable categories of children at higher risks without 

adequate pursuant to relevant international law are in contrary to the RTG’s obligations under Articles 

2, 3, 6, 19, and 37 of the CRC and Articles 7 and 24 of the ICCPR.  
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To conclude, the case of stateless children born to refugee parents in Thailand raises 

particular, yet potentially systemic children’s rights issues which should be given larger accounts in 

forming laws and policies concerning child statelessness as well as immigration control. RTG has 

generally taken specific, targeted and decentralised measures to address statelessness in line with the 

four pillars four pillars of addressing statelessness: “identification, prevention and reduction of 

statelessness and protection of stateless persons”.
546

 Nevertheless, the ‘universal’ coverage policies 

and statelessness campaigns appear to exclude those whose parents are deemed ‘illegal migrants’, 

due to the strict immigration control policies prevailing over children’s rights standards. This in turn 

results in not only deprivation of legal identity but also violations of other fundamental rights.   

The case study has revealed that stateless refugee children in Thailand experience dual 

deprivation of their rights due to the interdependent nature of children’s rights: while the lack of full 

enjoyment of their fundamental rights pose obstacles to access to birth registration and nationality 

acquisition procedures, the deprivation of their legal identity in turn significantly reduced the enjoyment 

and realisation of their fundamental rights. Left in legal limbo, they are deprived of their rights to 

develop to their fullest potential and take a constructive part of a society.
547

 

In face of the recent changes in political atmosphere on both sides, a shift towards a more 

child-rights centred approach is desirable in order to ensure a safe and dignified durable solution for 

these children. Keeping aforementioned challenges and child rights issues in mind, the following 

section provides recommendations on legislative, policy and implementation measures to address 

statelessness of the target group, which hopefully will also be relevant to other groups of stateless 

children in similar protracted refugee situation. 

5.3. Recommendations for Improvements 

As expressed by UNHCR during its ASEAN regional consultation, identification of those who are or at 

risks of becoming stateless is a first crucial step for prevention, reduction and protection.
548

 It is rightly 

pointed out that effective and inclusive efforts are impossible without comprehensive and consolidated 

mapping identifying various categories of stateless persons.
549

 In the case of Thailand, many children 

who are born to refugees, and are or at risks of becoming stateless, are unidentified, left behind as 

unregistered and subsequently neglected from the protection schemes implemented by the RTG, 

mostly for obvious reasons.
550

 In order for the ‘universal’ policies to truly become universal and 

inclusive for all children, and to enable them to be identified and registered, a paradigm shift is 

inevitable. In particular, the ideas about ‘migrants’ need to be reconceptualised: Rather than being 

perceived as purely a burden to the state’s economy and security, they should be received as ‘learner 

citizens to become’
551

 who can potentially contribute to the greater society and sustainable 

development in both hosting and sending states.
552

 Keeping this ideological point in mind, following 

suggestions on concrete measures are made in order to ensure the rights of these children, as equally 

as other stateless children born in Thailand.  

Concerning the absence of laws governing refugee protection, the RTG is strongly 

recommended to withdraw its reservation to Article 22 of the CRC, and to become a party to the 1951 

Refugee Convention, the 1954 Stateless Convention, and the 1961 Reduction Convention in 
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accordance with relevant UPR recommendations.
553

 The ratification will not be a pull factor to more 

migrants, but rather will enable the state to clearly identify refugees who meet the criteria set forth by 

the Conventions and other illegal immigrants. In this regard, the RTG is also recommended to 

cooperate with the NHRCT in amending the national Immigration Act to provide for an establishment 

of a refugee status and stateless status determination mechanism.
554

 For the time being, it is also 

encouraged to seek and strengthen cooperation with the UNHCR and UNICEF to ensure that 

stateless children born to refugee parents have access to status determination process and have 

access to basic rights at least until their status is determined.
555

  

In order to address special needs of (potentially) stateless children born to refugee parents, 

and guarantee full realisation of their basic rights (to health care, housing, education and employment 

opportunities) as well as their right to legal identity, without being feared of strict immigration measures, 

the RTG is recommended to review and enact its laws and policies.
556

 In doing so, the RTG should 

take targeted, multi-sectorial and child-centred approach. This would enable them to grow and develop 

as a social agent and take constructive part and contribute to the economic growth, sustainable 

development and peace of both Thai and Myanmar societies.
557

   

In particular, all processes, policies and laws affecting children should be reviewed in 

accordance with its international obligations under the CRC and other relevant instruments, 

recognising that children’s rights, best interests in particular, are a paramount consideration over 

immigration and security interests. The RTG is recommended to undertake all legislative, 

administrative or other measures to appropriately and effectively register, store and restore children’s 

identity. Such civil records should be publically available and accessible to children and their parents 

and/or care givers, and children should be given a card stating relevant information on the child’s 

identity, preferably with a picture.
558

 An identification card plays a particularly important role in 

protecting the rights of children, especially for family reunification and/or return, in the context of mass 

displacement caused by emergency situation and armed conflict.
559

  

More specifically, the Nationality Law should be amended to grant a nationality to all children 

born on its territory, when the child would otherwise be stateless.
560

 To cover the most marginalised, 

simplified birth registration and nationality acquisition procedures with increased assistance should be 

developed, with such as interpreters, application forms in various languages, and waving or reducing 

application fees.
561

 Furthermore, the RTG is recommended to include a targeted plan for stateless 

children born to refugee and ‘illegal migrant’ parents when drafting, monitoring and reviewing the 

action plans for implementing the National Child and Youth Development Plan for 2012-2016.
562
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The central authority should not only allocate sufficient public resources
563

 for targeted 

programmes for refugee children, but also articulate its policies in a clearer manner, conduct training 

and sensitisation activities for the regional and local officials, police, soldiers, and employees of other 

relevant institutions (hospitals, clinics, schools, etc.) to reduce prejudice and xenophobia against 

‘illegal migrants’.
564

 Such training should be multidisciplinary and “developed through a participatory 

process involving communities and other stakeholders”.
565

 The RTG should also strengthen the 

existing mechanism of monitoring and evaluation to identify and overcome obstacles for effective and 

inclusive implementation of national action plans.
566

    

Stateless children and their parents themselves should be given appropriate assistance to 

learn about their rights and relevant laws and policies on matters affecting their lives.
567

 Considering 

the evolving capacities of children, enabling children to participate has emancipating effects on their 

development as an active citizen.
568

 With due consideration of age and maturity of the child and via 

involvement of child-led associations (student unions, youths representatives etc.), children 

themselves should be given opportunities to freely express their views and enabled to analyse their 

own situation and future prospects, to take control over their lives.
569

 In addition, awareness raising 

campaigns should be more widely organised at community and local levels, preferably in their own 

language and in a manner that is appropriate for children and their parents.
570

 Particular attention 

should be given to the most marginalised population who deliver birth outside of hospitals and clinics. 

Their access to delivery and birth certificate can be ensured by building the capacities and 

strengthening the cooperation between the community leaders, mid-wives and local officials to confirm 

the birth.
571

 

Children should also be empowered to take control over their lives and future, by providing 

more opportunities for official higher education as well as participation and integration to the local 

communities.
572

 To ensure full enjoyment of these rights, the RTG should facilitate children to access, 

remain at schools, and receive quality education by: cooperating with and assisting CBOs and 

NGOs
573

 to promote alternative education services;
574

 ensuring that all children receive an official 

school diploma upon graduation;
575

 providing a separate budget to allow additional funds for schools 

which admits children with ambiguous legal status; ensuring that these schools are not forced to 

cooperate with immigration agency for the purpose of identifying ‘illegal migrants’;
576

 and addressing 

underlying obstacles such as poverty, discrimination and marginalisation through prioritized social and 

health services and ensured equal opportunities to education.
577

  Schools can be used as a focal point 

for support groups and organisation of child participation, as well as educational programmes on 
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registration and nationality acquisition processes.
578

 Regarding the content of education, the existing 

educational system within and outside the camps can be improved to enable these children to develop 

their capacity to naturalise and assimilate into the Thai society should they wish so.
579

  

The RTG has an obligation to take targeted measures of protection and assistance, taking into 

consideration the persistent risks, vulnerability and special needs of these children.
580

 In this regard, 

the RTG is urged to “develop, in collaboration with non-governmental and international organizations, 

comprehensive system of psychological support and social assistance for children affected by violence 

and conflict”, and child victims of the crimes under the two Optional Protocols to the CRC.
581

 When 

concerning the target group, it should be recognised that the particular vulnerability of stateless 

children to “abuse, sexual violence, trafficking, child exploitation and labour, and military recruitment” 

is further “exacerbated by [the fact that they are in] a traumatized state, having been victims or 

witnesses of atrocities”.
582

 Therefore, they should receive rehabilitation and social reintegration 

assistance as well as special measures of protection against further economic, social and sexual 

exploitation.
583

 The present lack of identification and protection schemes targeting these children
584

 

also needs to be addressed.   

The crucial role mapping can play in identifying the most vulnerable groups and their special 

needs should be stressed here.
585

 The CRC Committee also recommended the RTG to “strengthen its 

efforts to develop and implement a comprehensive, coordinated and effective system of data collection, 

analysis, monitoring and impact assessment”.
586

 In this regard, the use of disaggregated data is 

strongly recommended to identify the special needs of vulnerable children, particularly stateless 

children, immigrant and refugee children, and “children who are at risk of becoming victims of crimes 

under the Optional Protocol(s)”, such as trafficking, sale, and prostitution, as well as child soldiering.
587

  

Furthermore, in the face of 21
st
 century migration and globalisation, international cooperation – 

bi-/multi-lateral MOU in particular – is the key to sustainable solutions to protracted crises.
588

 The 

existing MOU schemes between the RTG and the government of Myanmar, such as one on protection 

of the rights of migrant workers
589

 and the other on tackling the trafficking of persons,
590

 can be used 

to establish a more effective system of identification of stateless refugee children, confirmation of their 

legal status and nationality, and protection of their fundamental rights, particularly throughout the 

repatriation procedures.
591

 Ensuring that at least the birth registration issued by the RTG is recognised 

by the Myanmar government at the time of return is of utmost importance. Ideally though, the 

nationality of parents should be re-established and conferred to the children, should they wish to do so.  

                                                           
578
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The RTG should be reminded that aforementioned measures, particularly ensuring the access 

to birth registration and issuing of birth certificate for all children, would in fact serve the state’s interest 

in the long-term. The value of a child-rights centred approach is twofold: on the one hand, the official 

birth certificate will enable them to more smoothly and safely move on with their voluntarily return to 

Myanmar when the country situation becomes stable; on the other hand, should they wish to remain 

and assimilate in Thailand, they are enabled and empowered to take a constructive role in improving 

the socio-economic aspects of the society,
592

 rather than becoming a burden to social benefits, 

criminals or victims of trafficking and/or exploitation. Implementing legislative and policy measures to 

ensure protection and promotion of the rights of stateless children born to refugee parents, and 

migrants in general, is not only in line with the ASEAN community’s collective vision on promoting and 

protecting human rights across the region,
593

 but also of the RTG’s and other ASEAN member-states’ 

interests in promoting closer regional integration, cooperation and sustainable development.
594

 

 

6. Conclusions and Recommendations 

This thesis aimed to illustrate the consequences of the absence of legal identity to the child’s 

development and meaningful life in the context of protracted displacement. In doing so, the research 

focused on the case study of stateless children born to refugee parents in Thailand, and two research 

questions that are to be answered here.   

Firstly, the right to legal identity, the right to protection and enjoyment of fundamental rights 

are entitled to every child including stateless children, regardless of their and their parents’ status, in 

the light of the non-discrimination principle. Therefore, the RTG has international obligations to protect 

the rights of children born to refugee parents in Thailand, including: the right to be registered and have 

a name immediately after birth; the right to acquire a nationality particularly when the child would 

otherwise be stateless; and basic rights (education, health care, adequate standard of living, and 

protection). Moreover, measures of implementation should be developed and enforced in accordance 

with the guiding principles of the CRC. This implies that special measures and adequate assistance 

are required to ensure equal enjoyment of the rights and meaningful participation by the child, and that 

best interests of the child should be a paramount consideration in all matters affecting him/her. 

Secondly, the case of stateless children born to refugee parents in Thailand raises particular, 

yet potentially systemic, children’s rights issues which should be given larger accounts in forming laws 

and policies concerning statelessness as well as immigration control. The RTG has adopted and 

implemented measures to address the problems of child statelessness and promote universal 

coverage of basic services. Nonetheless, such legislative and policy efforts appear to have reduced 

problems for some groups, while creating more challenges for others. The target group of this study 

was excluded from the protection and social benefit schemes, due to the strict immigration control 

prevailing over children’s best interests. The absence of legal framework and a comprehensive system 

of mapping and identifying various categories of refugee, migrant and stateless children leave their 

legal status ambiguous and unrecognised. At the heart of vulnerability of the stateless children born to 

refugee parents in Thailand is their lack of legal identity. Without the official ID cards and registration in 

the civil registry, they have no representation in the state protection scheme or access to universal 

public services. On the other hand, the fear of being identified and subjected to stricter immigration 

control prevents many from registering their babies. Therefore, the RTG has not fully complied with its 
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594

 This is certainly the present vision of the ASEAN community along with its recent (virtual) establishment of the 
ASEAN Free Trade Area and its commitment to SDGs, see ASEAN (http://asean.org/asean-economic-
community/asean-free-trade-area-afta-council/), last visited (07-07-2016). 



51 
 

 
 

international obligations vis-á-vis the target group’s right to a legal identity nor their fundamental 

human rights, namely, the right to freedom of movement, education and employment, standard of 

health and living, and protection from all form of violence and exploitation. 

The emerging political situation in Myanmar raise additional child rights issues and challenges 

to the TRG and international community. For this reason, the research focused on the Thai 

government’s obligation towards these children to protect their fundamental rights not only in terms of 

their present lives, but also their future. Be it voluntary repatriation, third country resettlement, or local 

integration, the protection of their legal identity is crucial for ensuring voluntary, safe and dignifying 

solution. 

While acknowledging the recent developments implemented by the RTG as well as the 

practical challenges and obstacles in Chapter 4 and 5, this thesis seeks to provide suggestions and 

recommendations on measures to ensure the safety and dignity of stateless children living in 

protracted refugee situation. In doing so, the last section (5.3.) followed the guiding principles of CRC 

and other relevant standards and guidelines offered by the CRC Committee, UNHCR as well as good 

practices from the region. Besides legislative reforms concerning the legal status of refugee children, 

the RTG is recommended to take targeted, multi-sectorial and child-centred approach to address the 

barriers to accessing the basic services and registration procedures. In particular, such obstacles as 

strict immigration measures, discriminatory exclusion, and administrative, financial, physical and other 

barriers to access should be addressed in a coordinated and comprehensive manner, in order to 

identify, recognise and address their special needs and vulnerabilities. Furthermore, the importance of 

international cooperation – bi-/multi-lateral MOU in particular – in providing protection for these 

children is stressed given the international nature of the refugee situation. All these recommended 

measures not only are vital to protect the rights, safety and dignity of these children, but also will serve 

the long-term interests of both the RTG and Myanmar government. Ensuring all children have the right 

to grow as a human being is the key to sustainable economic growth and peace. 

The author’s choice of this particular target group aimed to offer a perspective to the present 

measures addressing child statelessness in the context of protracted refugee situation, given the 

global relevance of this topic.
595

 Child statelessness in protracted refugee situation is a grave child-

rights issue that needs targeted solutions. Prevalent reality of invisible stateless children is not 

inevitable, but a product of the state’s own making. Within the larger framework of the recent call for a 

shift in global protection paradigm, the thesis aimed to reconceptualise the citizen-noncitizen 

dichotomy as well as the notion of ‘illegal migrants’ by focusing on children’s agency and ability to 

develop a sense of belonging. Considering the grave consequences of the complex interplay between 

protracted refugee situation and statelessness on children, the author supports the recommendations 

made by ISI
596

 and Stein
597

 for the CRC Committee to draft a general comment on article 7 of CRC, 

and also would like to suggest the Committee to give due weight on this right in its forthcoming joint 

general comments on the Human Rights of Children in the Context of International Migration.
598

 In 

doing so, the CRC Committee is not only recommended to take due accounts of relevant stakeholders’ 

submissions,
599

 but also the voice of children themselves. Given the universality of the CRC, a child-

rights centred approach to the global refugee and stateless problems may offer an alternative way 

forward – a path that is more sustainable, inclusive and beneficial for all.   

                                                           
595
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596
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597
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598
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Annex I: Refugee Camps at the Border of Myanmar and Thailand and Camp 

Demographics600 

 

  

                                                           
600

 (http://www.theborderconsortium.org/media/69419/2016-04-apr-map-tbc-unhcr.pdf), last visited (07-07-2016). 

http://www.theborderconsortium.org/media/69419/2016-04-apr-map-tbc-unhcr.pdf
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Annex II: Delivery and Birth Registration Process601 

 
Birth registration of a child whose parents are illegal migrants 
 
A. In case the child’s parents are persons fleeing fighting residing in temporary shelter along 

Thai-Burma border 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Note: In case the pregnant mother is referred to hospital or medical care center outside camps, the 
delivery certificate will be issued by birth attendant of the hospital or medical care center. 

 

                                                           
601

 Taken from NGO Shadow report, supra note 4, at 36&37. 

Delivery at clinic in camp Delivery outside clinic in camp 

NGO’s medical staff authorized by MOI fills out and signs  
Delivery Certificate  

(Using Thai official form) 

The medical staff then gives Delivery 

Certificate to District office 

Civil registrar signs the Delivery 

Certificate and returns it to NGO 

The Medical NGO gives the original 

official Delivery Certificate to the 

parents 

In case the mother and father of the 

child are registered in camp 

In case either mother or father of the 

child is not registered in camp 

The Medical NGOs keep record of 

every birth.  It is still unclear whether 

this group will get Delivery Certificate 

or not 

Birth Certificate will not be issued 
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B. In case the child’s parents are not registered in refugee camps  

 

 

 

 

 

 

 

 

 
 

 

 

 

 

 

 

 

 

 

 

 

Note: In case the child is born outside hospital or medical center, the child will neither get delivery 

certificate nor birth registration. 

 

 

Delivery at a hospital or 

medical care center 

 

Delivery outside hospital or 

medical care center 

 

The birth attendant issues Delivery 
Certificate 

The parent can ask the head of 
the village to issue a letter to 

certify the place of birth 

Birth Certificate will not be issued 


