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Abstract
My master thesis deals with the topic of children’s international abduction and children’s right to be
heard. During the lecture on private international law, a lot of case law were analysed, and the feeling
came out that children were mostly considered as passive actors of the abduction procedures. As a
result, the idea rose to take a closer look at the implementation of the children’s right to be heard in
abduction procedures. This analysis has been conducted through a comparison between two
countries: South-Africa and the United States of America. This choice has been made because of the
different international legal background of these two countries regarding children’s rights. Indeed,
South-Africa did ratify the Convention on the Rights of the Child while the United States of America did
not.
In the first part, the framework of the children’s right to be heard in abduction procedures is detailed.
On the one hand, children’s participation has been strengthened by Article 12 of the UNCRC, and this
specific provision is closely examined. On the other hand, the Hague Abduction Convention is a key
instrument of this thesis, nevertheless, this convention does not consecrate children’s right to
participation as a general principle, but restrains it to the child’s objection clause contained in Article
13(2) of the Hague Abduction Convention.
The next two chapters are dedicated to the analysis of the implementation of the Hague Abduction
Convention both in South Africa and in the United States of America, with a specific focus on the
children’s right to participation. In the U.S., the huge numbers of competent judges, as well as the
absence of guiding legislation, decrease the harmonisation of the decisions on Hague Abduction
cases. This weakness impacts children mainly regarding their hearing, as some judges are reluctant to
hear children while others allow it. Regarding South Africa, the Convention on the Rights of the Child
and the African Convention on the Rights and Welfare of the Child have a great impact on its
legislation. As a result, children’s participation is recognised as a general principle, and children
involved in abduction procedures benefit from specific protection such as the child’s mandatory
separate legal representation from parents. Despite a reform in 2007, judges are still not fully trained
to the specificities of the Abduction Convention. However, the divergence is less apparent than the
one observed in the U.S.
This thesis shows that the UNCRC has a real impact on the daily life of children compared to countries
where this international instrument has not been ratified. Finally, as a result of our analysis, in
international abduction procedures between countries parties to the Abduction Convention, it can be
said that the child’s participation, and thus the child’s opportunity to give his/her views, is only possible
–regardless of domestic legislation which is influenced by the ratification of international instrumentswith Article 13(2) of the Abduction, in respect of which interpretation varies among states-parties.

Keywords: International Abduction – Right to be heard – Article 12 UNCRC – South Africa – United
States of America – Hague Abduction Convention – Children’s objection – Children’s views.

1

The child’s right to be heard in South Africa and the United States
of America: analysis of the Hague Abduction Convention
“There is now a growing understanding of the importance of listening to the children involved in children’s cases.
It is the child, more than anyone else, who will have to live with what the court decides… they (children) often
have a point of view which is quite distinct from that of the person looking after them. They are quite capable of
1
being moral actors in their own rights”.

1. Introduction
Children’s rights are now recognized across the world, as can be shown by the quasi-universal
2
ratification of the 1989 UN Convention on the Rights of the Child. This particular international
instrument identifies several specific rights, within which the UN Committee on the Rights of the Child
3
highlights four core principles. These are the best interests principle, the right to life, survival and
4
5
development, the right to non-discrimination and the right to participation. This latter will be the main
subject of this thesis and covers two different aspects of child’s participation enshrined in Article 12 of
the UNCRC i.e. the child’s right to express his/her view and the child’s right to be heard.
Article 12 of the UNCRC will not be analysed alone, and this thesis will combine two different fields i.e.
the right to be heard and international abduction procedures. This private international law theme has
been chosen mainly due to an observation made while reading case-law: in abduction cases, the main
actors are parents, and little attention seems to be paid to the children, even though they are the main
6
victims of this situation and are more impacted by the devastating effects of international abduction.
This practice is the result of the traditional opinion that children are vulnerable persons in need of
protection against harmful behaviour. In abduction procedures, children can also be seen as “objects”
of the abducting parent who does not feel comfortable in his/her country of residence and therefore,
frequently, goes back home with the child.
As almost all the Member-states to the Hague Conference on Private International Law are parties to
the UNCRC; they are therefore under the obligation to hear the child’s opinion in all matters related to
him/her. Therefore, the child’s views should be given due weight in all judicial procedures including
international abduction procedures. However, this analysis will show that a systematic child’s hearing
is not a worldwide practice, especially in international abduction cases, where the major aim, as will be
explained later, is to enable the prompt return of the child in his/her country of habitual residence. In
fact, some judges are reluctant to hear the child during a Hague procedure, arguing that it will delay
the final decision on the return of the child. It is only when this return has taken place that the local
competent authorities will hear the child and decide upon the custody issues that are at the centre of
the conflict.

1

USA, In re D (2006) UKHL 51.
U.N. Convention on the Rights of the Child, G.A. Res. 44/25, U.N. GAOR, 44th Sess., U.N. Doc. A/Res/44/25
(1989); Hereinafter UNCRC
3
Article 3 UNCRC.
4
Article 6 UNCRC.
5
Article 2 UNCRC.
6
For a complete study on the effects of international abduction on both parents and children, see M. Freeman,
International Child Abduction – the Effects (2006).
2
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This thesis will have two main goals: on the one hand, it will be the opportunity to examine whether the
right of children to be heard is an effective right in abduction return procedures, and on the other hand,
this thesis will examine whether the implementation of this right has been strengthened by the
ratification of the UNCRC, more than 25 years after its adoption
To enable a concrete analyse of my subject of interest, two limitations will help to define the
framework of the research. The first one will be geographical: two different countries will be analysed
regarding the manner in which they deal with the child’s right to be heard in abduction return
applications. Those two countries will be South Africa and the United States of America. This
comparison presents a particular interest for the assessment of the relationship between the UNCRC
7
and The 1980 Hague Convention on International Child Abduction. In fact, South Africa has ratified
both international instruments while the USA has ratified only the Abduction Convention. The second
limitation will be temporal: the analysis will start in 1997, date of ratification, by South Africa, of the
Abduction Convention.
Several challenges have been encountered during the drafting process of this thesis. First of all, the
analysis is limited to published cases. Therefore, if, due to financial and human constraints resources,
the database of cases is not updated, interesting cases may not be accessible. Second, the same
reasoning applies to cases settled by mediation after which agreements stay private.
More specifically, this thesis has as a basis two very different Conventions: the UNCRC and the
Abduction Convention. The UNCRC is the most ratified treaty in the world with 196 States-Parties.
Only one country has not ratified this international instrument, despite its involvement in the drafting
process: the United States of America. The various reasons of this non-ratification relate mainly to the
8
fear of this Convention impacting parental rights by giving autonomous rights to children. Besides its
ratification status, the content of the Convention is broad and encompasses both general principles
and specific situations such as “illicit transfer and non-return of children abroad” in Article 11 UNCRC
which is relevant to our subject of interest. The UNCRC can be directly linked with the Abduction
Convention: indeed, the combination of Article 11 and Article 35 UNCRC shows that abduction
phenomenon and the possibility of non-return of the child in his/her country of habitual residence can
negatively affect him/her. Through those two provisions, it can also be argued that States are asked to
9
conclude agreements preventing such situations.
th

At the date of the 5 July 2016, the Abduction Convention has 94 Member-States. It was established
10
to achieve two goals: one preventive and one responsive. The preventive aspect aims to combat the
phenomenon of international child abductions by guaranteeing that any abducted child will be returned
11
to his/her country of habitual residence where the custody issues will be decided. This deterrent
effect focuses on a trend that had been observed which consists of abductors choosing their
destination by looking at the more favourable jurisdiction for their case – also called “forum
12
shopping”. This choice of courts put the left-behind parents in a less favourable position, and he/she
7

Hereinafter The Abduction Convention.
These arguments will be detailed in Section 3.1. of this thesis.
9
Australia, In the Marriage of Murray and Tam (1993) 16 Fam LR 982.
10
E. Lesh, Jurisdiction Friction and the Frustration of the Hague Convention: Why International Child Abduction
Cases Should be Heard Exclusively by Federal Courts, 49 Family Court Review 170 at 172 (2011); United
Kingdom, Re E (Children) (Abduction: Custody Appeal) (2011) UKSC 27.
11
USA, Barzilay v. Barzilay, 600 F. 3d 912 (8th Cir. 2010).
12
C. R. Metz, Application of the Younger Abstention Doctrine to International Child Abduction Claims, 69
University of Chicago Law Review 1929 at 1934 (2002) ; USA, Redmond v. Redmond, 724 F. 3d (7th Cir. 2013);
USA, Hofmann v. Sender, 716 F. 3d 282 (2d Cir. 2013); USA, Selo v. Selo, 929 F. Supp. 2d 718 (E.D. Mich.
2013).
8
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was likely to lose definitively the custody of his/her child. By stating that the authorities of the country
of destination cannot judge upon the child’s custody, the Abduction Convention prevents the
phenomenon of forum shopping, and as a consequence, child’s abduction. The second goal is
responsive and is applied when the abduction has already taken place in response to the assumption
that the negative effects of these situations can have fewer consequences if the child is promptly
13
returned to his/her country of habitual residence. In fact, the Abduction Convention has as it’s
purpose:
to return wrongfully retained children to their country of habitual residence to allow that country to make any
custody determination on the merits, depriving the abducting parent of any practical or legal advantage from the
14
abduction.
15

The immediate reintegration of the child in his/her habitual environment is guided by several
16
principles including a close cooperation between national authorities and a state’s willingness to
respect the custody rights in place in the country of habitual residence. Before returning the child, the
competent authority must go through a quick analysis of the situation. It will determine the habitual
residence of the child to assess the existence or not of a wrongful removal or retention and whether
the rights of custody of the left-behind-parent have been violated. Finally, and before ordering the
return, the authority must look at the time elapsed since the arrival of the child in the country of
destination. If more than one year has elapsed, then the authority has a discretionary power to order
the return, which is not the case if the child has arrived less than 12 months before. This process
17
could be easy if the drafters of the Convention had not added some exceptions to this prompt return.
These exceptions are mainly contained in Article 13 of the Abduction Convention and are an
18
expression of the importance of the best interests of the child as a “guiding criterion” in the abduction
19
20
process. Four exceptions can be distinguished, and all of them must be interpreted narrowly as to
21
avoid to “drive a coach and four through the Convention”. The first one covers the situation in which
the person seeking the return of the child was not exercising the rights of custody. The second
situation entails the non-return of the child if such a return would place him/her in an intolerable
situation, and the third one allows the judge not to return the child if the latter objects to his/her return
in the country of origin. Finally, article 20 of The Hague Abduction Convention allows the non-return of
the child if this return “would not be permitted by the fundamental principles of the requested State
relating to the protection of human rights and fundamental freedoms”. This thesis will focus more on
the third exception as it allows the child’s views to be taken into account and constitutes an aspect of
the child’s right to be heard.

13

Z. Ponjavic & V. Vlaskovic, Space for the Child’s Best Interests Inside the Hague Convention on the Civil
Aspects of International Child Abduction,16 Rev. Eur. L. 45 at 48 (2014).
14
L. Elrod, Please Let Me Stay: Hearing the Voice of the Child in Abduction Cases, 63 Okla L. Rev. 663 at 675
(2010-2011).
15
Australia, DP v. Commonwealth Central Authority (2001) HCA 39.
16
E. Perez-Véra., Explanatory Report, in 3 Hague Conference on Private International Law: Actes et documents
de la Quatorzième session, 6 au 25 Octobre 1980, Tome III, Enlèvement d’enfants at 434 (1982) (Hereinafter
Rapport Perez-Véra).; See Z. Ponjavic & V. Vlaskovic, supra note 13 at 46.
17
D. R. Rivers, “The Hague International Child Abduction Convention and the International Child Abduction
Remedies Act: Closing Doors to the Parent Abductor”, 2 Transnat’I Law. 589 at 620 (1989)
18
See Z. Ponjavic & V. Vlaskovic, supra note 13 at 60.
19
See Rapport Perez-Véra, supra note 16 at 432.
20
R. Nanos, “The Views of a Child: Emerging Interpretation and Significance of the Child’s Objection Defense
Under the Hague Child Abduction Convention”, 22 Brook. J. Int’I L. 437 at 446 (1996-1997 ; A. M. Greene, « Seen
and Not Heard? Children’s Objection Under the Hague Convention on International Child Abduction », 13 U.
Miami Int’I & Comp. L. Rev. 105 at 139-141 (2005-2006).
21
USA, C v. C (Abduction: Rights of Custody) 1989 1 WLR 654.
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Regarding the work done in the precise field of this study, whereas academics have written on the
right to be heard, only a few have combined the right to be heard and abduction procedures, and such
a combination has, as far as the author knows, never been examined in these two countries, one of
which has ratified the UNCRC and the other not. A lot of articles concentrate on the child’s objection
clause contained in Article 13 (2) of the Abduction Convention as the way for children to be heard in
22
23
abduction procedures such as Anastacia Greene or Rania Nanos. By doing this, they omit the
general principle of children’s right to participate. However, this omission can be justified by the fact
that most of these academics are Americans citizens, and as the USA did not as yet ratify the
UNCRC, the general principle of children’s right to be heard does not apply to their jurisdiction. The
closest study to this thesis has been conducted by Linda D. Elrod in an article called “Please Let Me
24
Stay: Hearing the Voice of the Child in Hague Abduction Cases”. Despite the focus on USA, she
gives an overview of the use, by the relevant stakeholders, of the child’s views in abduction
procedures. Her final argument is to claim for the recognition of the need of the child’s voice to be
25
taken into account “whenever the child’s interests and the parent’s interests are not aligned”,
incorporating thus the UNCRC in American practice despite its non-ratification. This opinion joins
26
some American academics that consider the UNCRC as international customary law.
This thesis will be divided into four main parts. The first one will be dedicated to the analysis of the
right to participation and its relevance in abduction cases. Both the UNCRC and the Abduction
Convention will be detailed, as well as their most relevant provisions i.e. Article 12 of the UNCRC and
Article 13 (2) of the Abduction Convention. Regarding the latter, a brief explanation of the use of this
child’s objection clause will be offered to the readers. Chapter three and four will apply this legal
framework to the practice of the United States and South Africa. The case law of these two countries
will be analysed, as well as the impact of the ratification, or not, of the UNCRC in their application of
the right to participation. A brief overview of the reasons for the non-ratification of the UNCRC by the
USA will also be given to enable a more concrete contextualisation of the American implementation of
the Abduction Convention. While assessing South-Africa, the African Charter on the Rights and
Welfare of the Child will also be looked at, as this regional convention also entitles States to hear
children. The last substantive chapter of this study will merge the findings of the different previous
chapters, and will try to answer the research question: is the children’s right to be heard effective in
abduction procedures, and has the UNCRC had an impact on this effectiveness?

22

See Greene, supra note 20.
See Nanos, supra note 20.
24
See Elrod, supra note 14.
25
Ibidem at 689.
26
Ibidem at 672; B. Dohrn & C. G. Kanelos, “Human Rights for Children: New Tools and Strategies”, 20 Child.
Legal Rts. J. 20 at 22 (2000).
23
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2. The framework of the right to be heard in international abduction
procedures
« Being heard and having one’s views taken into account … is one of the main determinants of the perception
27
that the decision making process is fair, even if the outcome is not the one that is wanted »

In this chapter, the readers will be offered a precise and complete analysis of the child’s right to
participation in international abduction procedures. In the first part of this chapter the children’s right to
participation, and more especially their right to be heard, will be analysed. In the second part, the
phenomenon of international child abduction and its worldwide occurrence will be assessed, while the
third part of this chapter will be dedicated to the presence – or absence - of the children’s right to be
heard in the specific context of international abduction.
While the focus will be put on the UNCRC and the Abduction Convention in this thesis, several other
international and regional instruments also enshrine the children’s right to be heard and must be
mentioned. Those are mainly Article 13 of the Inter-American Convention on Conflicts of Laws
28
Concerning the Adoption of Minors, Rule 14.2 of the UN Standard Minimum Rules for the
Administration of Juvenile Justice, Article 7 of the African Charter on the Rights and Welfare of the
Child, Article 3 of the European Convention on the Exercise of Children’s Rights and Article 11 §2 of
the Brussel IIa Regulation which is specific to international abduction cases.
2.1. Child Participation
2.1.1 History
29

Traditionally, children were faced with the view that they were not rights bearers, and had, as a
consequence, no opportunity to be involved in the divorce of their parents and the subsequent issue of
30
31
custody. This “incapacity” was based on several grounds linked to the doctrine of patria potesta,
which considered that children are lacking physical and intellectual maturity, are dependent on adults
and are especially vulnerable and thus in need of special protection measures. The ancestral reliance
on the concept of vulnerability was led by the opinion that children could not protect themselves
against harm. It is interesting to note that these latter arguments are still used by the United States of
America to justify its non-ratification of the UNCRC, as it will be shown in the next chapter. However,
and despite this national exception, at the end of the 1970s, a shift occurred from a
vulnerability/protectionist approach stance towards a rights-based approach. This can be proven in the
Recommendation 874(1979) of the Parliamentary Assembly of the Council of Europe, which declared
that “children must no longer be regarded as parents’ property but must be recognized as individuals
32
with their own rights and needs”. Thereafter, children were recognized subjects of rights in the same
27

P. Parkinson & J. Cashmore, The Voice of a Child in Family Law Disputes at 20 (2009).
Here the child’s consent is required only when the child is more than 14 years old.
29
For a deeper analysis of the evolution of children’s rights see M. Freeman, The Value and Values of Children’s
Rights, in A. Invernizzi & J. Williams (Ed.), The Human Rights Of Children – From Visions to Implementation 21
(2011).
30
See Elrod, supra note 14 at 664; See Rivers, supra note 17 at 592.
31
K. Hanson, Schools of Thought in Children’s Rights, Children’s Rights Unit, University Institute Kurt Bosch 5 at
12-13 (2008).
32
Parliamentary Assembly of the Council of Europe, 31st Ordinary Session, Recommendation on a European
Charter on the Rights of the Child, 4 October 1979.
28
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way as adults are, and their recognized lack of autonomy should not be understood as precluding
34
their ability to be entitled to human rights as human rights applies to every human being.
Regarding the right to participation, this shift meant that instead of being a passive, or even a silent
actor, the child becomes an active participant who can influence the outcome of procedures affecting
35
him/her by being seen, heard and listened to. This progressive approach is, unfortunately, not yet
well implemented and an interesting study carried out in 2013 in Australia showed that children’s legal
36
representatives did not consider child’s interview as a needed step to the process of representation.
This lack of enforcement is the subject of this thesis, and, as explained earlier, the focus will be put on
children’s participation in abduction procedures.
2.1.2 The UNCRC and child’s right to participation
The right to participation has been designated as one of the four core principles of the CRC, with the
best interests principle, the right to life, survival and development and the right to non-discrimination.
Article 12 of the UNCRC which is dedicated to the right of children to be heard gives the opportunity
for the child to express his/her views on subjects affecting him/her. Hearing children in all matters
concerning them is important, as it empowers them, adds value to the outcome and gives credibility to
37
38
the process. Furthermore, researchers have shown that children want to participate. For these
reasons, and also to enable a better implementation of the right expressed in the UNCRC, the
Committee on the Rights of the Child, in 2009, issued a General Comment on this specific provision. It
described it as an:
ongoing process which includes information-sharing and dialogue between children and adults based on mutual
respect, and in which children can learn how their views and those of adults are taken into account and shape the
39
outcome of such processes.

It is important to note that no minimum age at which a child can be heard has been defined either by
the CRC or the Committee in its General Comment No.12. This absence is deliberate, as children
40
evolve differently and have a different level of maturity at the same age. Moreover, adding an age
limitation to this right would restrain its scope of application.

33

CRC Committee, General Comment No. 12 (2009) on the Right of the child to be heard, UN. DOC
CRC/C/GC/12 at 1. Hereinafter “General Comment No. 12”.
34
J. Tobin, Understanding Children’s Rights: A Vision Beyond Vulnerability, 84 Nordic Journal of International
Law 155 at 160 (2015).
35
Ibidem at 176.
36
R. Kaspiew, Report on Independent Children’s Lawyers: Final Report (2013) at 41.
https://www.ag.gov.au/Publications/Documents/IndependentChildrensLawyersStudy/IndependentChildrensLawye
rsStudyReport-Publication.pdf (last accessed 30th may 2016)
37
See Elrod, supra note14 at 666; J. B. Kelly, Psychological and Legal Interventions for Parents and Children in
Custody and Access Disputes: Current Research and Practice, 10 Va. J. Soc. Pol’Y & L. 129 (2002).
38
L. Krappman, The weight of the child’s view (Article 12 of the Convention on the Rights of the Child), 18 Int’I J.
Child. Rts. 501 at 513 (2010); P. Parkinson, J. Cashmore & J. Single, Adolescents’ Views on the Fairness of
Parenting and Financial Arrangements After Separation, 43 Fam. Ct. Rev. 429 (2000); Canadian Special Joint
Committee on Child and Access For the Sake of the Children Report 1998.
39
See General Comment No. 12 ; M. Potter, “The Voice of the Child: Children’s Rights’ in Family Proceedings”,
IFL
140
at
147
(2008)
http://www.reunite.org/edit/files/Library%20%20Journal%20Articles/IFL_Sept_2008_Childrens_Rights.pdf (last accessed 31st May 2016).
40
See General Comment 12 at 6-7 para. 21.
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Several comments on Article 12 UNCRC and its implementation must be done for the purposes of this
thesis. For a better understanding, the two paragraphs which constitute Article 12 will be analysed
separately: the first paragraph calls for the right for children to express their views while the second
part of the provision enshrines the right for the child’s views to be heard.
2.1.2.1 Article 12 (1) of the UNCRC
1. States Parties shall assure to the child who is capable of forming his or her own views the right to express
those views freely in all matters affecting the child, the views of the child being given due weight in accordance
with the age and maturity of the child.

The use of the words “capable of forming his or her own views” calls for a specific interpretation:
States cannot begin with the assumption that a child is incapable of forming his/her own views and
41
they should, a contrario, presume that each child has such a capability. This particular emphasis
requires the competent authority to assess on a case-by-case basis the child’s capacity to build
his/her own opinion, and to correctly express it. As a prerequisite of this examination, all the adequate
42
information must be given in a child-friendly manner to the child to enable him/her to form his/her
view. Indeed, a correct understanding of the procedure will truly be of benefit to the child and aid
43
his/her acceptance of the final decision.
The provision also specifies an important aspect of the right for children to express their views: only
44
listening to the child is insufficient, the opinion must be given “due weight”. In fact, the provision
requires that the child’s opinion is given due weight depending on both a subjective and an objective
element: the age being the objective one while maturity being the subjective one. This combination
allows for the child not to have already reached a full stage of development and enables a wider
45
coverage of children. Indeed, the adding of the “maturity of the child” enables the authority not to
stick only to the age of the child and strengthens the necessity of a case-by-case analysis which
complies with the best interests principle. This obligation entitles that the competent authority must
explain to the child how his/her opinion has been treated in the process, and if needed, why the
opinion has not been followed by the decision-maker.
An important component of the authority’s analysis is to decide which weight to give to the child’s
view. This process is linked with the requirement laid down in the provision that the child’s opinion
46
should be given “freely” i.e. without having been influenced by one the parents , under pressure or
47
while being subjected to uncomfortable conditions such as stress and fear. If such a situation is
48
found, the child’s voice will be given little or no weight. Furthermore, this condition reinforces that a
child must not be forced to give his/her views. Otherwise, the opinion will not be expressed freely.
The child should be able to express his/her views in all matters affecting him/her. This requirement
that the issue affect the child should however not be interpreted broadly, and children should only be
41

See General Comment No. 12 at 6 para. 20; See Krappman, supra note 38, at 507.
See General Comment 12 at 9 para. 34.
43
See General Comment 12 at 8 para. 25, 10 paras. 41 and 27 para. 134 a).
44
See Krappman, supra note 38, at 502.
45
This last concept is defined by the Committee as “the capacity of a child to express his or her views on issues
in a reasonable and independent manner” see General Comment 12 at 8 para. 30.
46
See Quebec, Droit de la famille – 1763, (1993) R.D.F. 111 (S.C.), appeal dismissed (1993) R.J.Q. 2976 (C.A.)
for an example of parental alienation syndrome.
47
See Potter, supra note 39, at 142.
48
The issue of influence, also called the parental alienation syndrome, will be touch upon in the point 2.3.2.2 “use
of exception” of this thesis.
42
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heard in matters affecting them directly, and not, a contrario, be considered as a systematic step in all
possible matters such as the construction of a roadway or the drafting of a bill in competition law.
However, it is important to strengthen the fact that Article 12 (1) applies both to public but also private
49
matters, and thus includes family issues. In other words, the children’s right to be heard must be
50
applied in all matters affecting the daily life of children. This narrower interpretation is strengthened
by Article 3 of the UNCRC and the application of the best interests principle in all matters concerning
children. Therefore, Article 12(1) calls upon States to give a space in their decision-making process to
children in fields affecting their daily life.
Finally, the use of the specific verb “assure” is important, as it emphasizes that children should not be
forced to express their views, but should be given the opportunity to do so. This can be done through
several and diverse mechanisms such as special councils at school, direct consultations, legal
51
representation during judicial procedures and the establishment of Youth Parliaments.
2.1.2.2 Article 12 (2) of the UNCRC
2. For this purpose, the child shall in particular be provided the opportunity to be heard in any judicial and
administrative proceedings affecting the child, either directly, or through a representative or an appropriate body,
in a manner consistent with the procedural rules of national law.

This second paragraph expresses the child’s right to be heard in judicial and administrative
procedures when the latter affects the child. The reference to “this purpose” entails that the child must
be capable of forming his/her views and that the opinion should be given due weight in accordance
with the age and maturity of the child, as stated in the first paragraph of the provision. The particular
use of the word “opportunity” strengthens the idea that the child should be offered the possibility to be
heard in the procedure, but that the children’s right to be heard encompassed in Article 12(2) is a right
and not an obligation. Therefore, a child cannot be forced to give his/her opinion and can choose
52
whether or not to exercise his/her right.
In this particular context of Article 12(2), it is of tremendous importance to bear in mind that children
can express their views in various ways. The provision allows for various forms of participation such
as the representation of the child or, if the child wishes so, by a direct hearing in front of the relevant
court or body. Regarding the choice of a representative, the provision does not require this
spokesperson to be a legal representative, and he/she could be a psychologist or another professional
such as a curator ad litem or a social worker. It can be argued that this indirect form of participation is
often more suitable for children, as the representative will, generally, have experience in the field and
53
will be more able to express the child’s views and ensure that they are heard. However, the
spokesperson should be aware that his/her role is to express the child’s views, and not to defend what
is in the best interests of the child. Those two different functions can sometimes be in competition and
it is important to distinguish them. For example, in the specific context of custody, the child’s interests
49

D. G. Kassan, How Can the Voice of the Child be Adequately Heard in Family Law Proceedings? LLM
University of Western Cape, at 9 (2004).
50
F. Lücker- Bail, The right of the child to express views and to be heard: An attempt to interpret Article 12 of the
UN Convention on the Rights of the Child, 3 Int’I J. Child. Rts. 391 at 396 (1993).
51
Several initiatives of youth parliaments have been launched both at the regional and national level. See
http://www.parlementjeunesse.be (last accessed 30 May 2016) to have an example of a national youth Parliament
here within Belgium and http://eyp.org (last accessed 30 May 2016) to learn more about the European Youth
Parliament. For example of children’s public participation in South Africa see S. Moses, Children and Participation
in South Africa: An Overview, 16 Int’I J. Child. Rts. 327 at 333-336 (2008).
52
See General Comment 12 at 27 para. 134 b).
53
See Kassan, supra note 49 at 12-13.
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can compete with the parental interests, and the child’s views could be in contradiction with the child’s
interests. The protection of the child’s interests can be safeguarded through the appointment of a
54
representative who will represent the child during the procedure and who will defend his/her best
55
interest, but this role is different from the function stated in Article 12(2) where the focus is on the
necessity for the child’s views to be brought in front of the decision-makers and not on the child’s
interests. In fact, where those two roles are exercised by the same person, the child’s views could be
56
drowned by the representative’s own opinion on what should be in the child’s best interests.
Finally, the decision-makers should also not limit themselves to “hearing” stricto sensu the child. For
example, younger children can show their feelings through drawings, paintings, body language and
57
facial expressions and those ways of expressing views cannot be ignored.
2.2 International Abduction – The Abduction Convention
58

International abduction is not a new phenomenon, and has been occurring for centuries. However,
some events had a certain impact on the frequency of international abduction and provoked a marked
59
increase in this phenomenon. Those factors are, for example, the creation of the European Union
60
and its free movement of person’s principle, the ease of international travel, the sharing of linguistic
61
or historical ties between countries, the multiplication of bi-national marriages and the specific
62
vulnerability of children with dual nationality. It is interesting to note that, while the drafters of the
Abduction Convention had in mind a father abducting his children, a global trend shows that the
63
majority of abductors are mothers with a percentage of 69% in 2008. Fathers, grand-parents and
other relatives follow with respectively 28% and 3%. To conclude on those statistics, Nigel Lowe, in his
report of 2008, showed that judges are increasingly ordering the non-return of the child to his/her
64
country of habitual residence. This last data is surprising, as the objective of the Abduction
Convention is to guarantee the prompt return of the child in his/her country of habitual residence. In

54

See General Comment 12 at 9-10 para. 35-37.
See UK, In re L (A Minor) (Abduction: Jurisdiction) (2002) 1 WLR 3206 and UK, Re S (Abduction: Children:
Separate Representation) (1997) 1 FLR 486 for illustration of the issue of separate representation for children.
56
See Potter, supra note 39, at 143.
57
Younger children are not the only group who encounter difficulties to express their views, and specific attention
should also be given to disabled children regardless of their age ; See Krappman, supra note 38, at 507.
58
The Council of Europe, already in 1972, investigated the issue and open to signature, in 1980, the European
Convention on the Recognition and Enforcement of Decisions Concerning Child Custody and on Restoration of
Custody of Children, May 20, 1980, 19 I.L.M. 273. For more explanation on this Convention, see Rivers, supra
note 17, at 611-615.
59
Nigel Lowe notes that between 2003 and 2008, there had been an increase of 45% in return applications and a
40% increase in access applications. See N. Lowe, Analyse Statistique des Demandes Déposées en 2008 en
Application de la Convention de la Haye du 25 Octobre 1980 sur les aspects civils de l’enlèvement international
d’enfants – Partie 1 rapport global (2011).
60
For more details see R. Lamont, Linking Child Abduction and the Free Movement of Persons in European Law,
13 Journal of Family Law and Practice 39-44 (2010).
61
N. G. Lowe & V. Stephens, Global Trends in the Operation of the 1980 Hague Abduction Convention, 46 Fam.
L. Q. 41 at 49 (2012-2013).
62
See Lesh, supra note 10 at 170.
63
To learn more about the profile of the ‘abducting parent’ and the shift from father’s abduction to mother”s
abduction, see M. Henaghan & R. Ballantyne, International child abduction, intercountry adoption and
international commercial surrogacy, in J. Eekelaar & R. George, Routledge Handbook of Family Law and Policy
383 at 384-388 (2014) ; L. Silberman, The Hague Child Abduction Convention Turns Twenty: Gender Politics and
Other Issues, 33 N.Y.U.J. Int’IL. & Pol. 221 (2000-2001).
64
See Lowe & Stephens, supra note 61 at 56.
55
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the author’s opinion, this raise can be explained by the increased awareness-raising and training
surrounding the Abduction Convention.
This section will be divided into two main parts: the first one will focus on the concept of international
abduction (2.2.1), and in the second one, the scope of application of the Abduction Convention will be
analysed (2.2.2).
2.2.1 Terminology
As seen in the introduction of this thesis, the Abduction Convention has created the establishment of a
common international framework aimed at preventing international abduction but also increasing
cooperation between countries towards the return of children wrongfully removed or retained from
their country of origin.
The terms “wrongfully removed” and “retained” are essential to the application of the Abduction
Convention and are briefly explained in its article 3. Those definitions are of particular relevance as the
drafters of the Convention did not, except in the title, refer to the terms “international abduction”. In
fact, the notion of “international abduction” was essentially retained to refer to situations covered by
mass-media but also due to its resonance in public opinion. However, as the intention of the
“abductor” in international child abduction is not the same as the intention of common abductors, the
terms “wrongful removal or retention” were introduced to replace the loaded terms of “international
65
abduction”.
2.2.2 Scope of application
To fall under the scope of application of the Abduction Convention, the situation must combine three
elements:
-

The existence of a right of custody
The exercise of this right of custody prior to the removal.
A child must be under 16 years old

These factors deserve several comments.
First, the Convention mentions “right of custody” and not “access rights”, which are different. This
distinction has been made consciously and is aimed to avoid the substitution of one right by the other
66
one. Second of all, the place of residence of the child is not determined in an administrative way i.e.
67
by reference to the domicile but in a question of pure fact: the place of habitual residence. This
68
determination requires a complex case-by-case analysis which is, unfortunately, not guided by the
Abduction Convention and provokes, as a consequence, some difficulties of interpretation and
69
harmonisation among the States-Parties to the Convention. In an attempt to clarify this concept
between the Member-States of the European Union, the European Court of Justice in the case of A
stated that habitual residence:

65

See Rapport Pérez-Vera, supra note 19, at 441 §53.
Ibidem at 445 § 65.
67
M. H. Sampson, Interpretation of the Article 13 exceptions to return under the child abduction Convention: Are
the states speaking with one voice ?, 54 RHDI 527 at 529 (2001).
68
N. Lowe, Some Moot Points on the 1980 Hague Abduction Convention, 46 Victoria U. Wellington L. Rev. 683 at
705 (2015).
69
See Henaghan & Ballantyne, supra note 63 at 389-391.
66
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must be interpreted as meaning that it corresponds to the place which reflects some degree of integration by the
child in a social and family environment. To that end, in particular the duration, regularity, conditions and reasons
for the stay on the territory of a Member State and the family’s move to that State, the child’s nationality, the place
and conditions of attendance at school, linguistic knowledge and the family and social relationships of the child in
that State must be taken into consideration. It is for the national court to establish the habitual residence of the
70
child, taking account of all the circumstances specific to each individual case.

Guidance can also be found in Friedrich v. Friedrich, where the United States Supreme Court
emphasised the need for judges to look at the habitual residence of the child prior to the removal, and
71
not after. For example, the child’s habitual residence does not change if he/she is moved from one
72
country to another with the consent of the left behind parent, as judged by an Italian Court.
Finally, the parent seeking the return of the child must prove that he/she exercised, at the time of the
wrongful removal/retention, the right of custody. Because this concept is not defined in the Abduction
Convention, the United States Sixth Circuit considered that right of custody is to be found “whenever
73
(a parent) had been keeping or seeking to keep any sort of regular contact with the child”, without
having to examine the quality of the exercise of this right.
2.3. The Right to be heard in The Hague Abduction Convention
This section will be divided into two parts: the right to be heard in the Abduction Convention (2.3.1)
and Article 13 (2) of the Abduction Convention (2.3.2). In the first part, I will look at the way that
drafters took children’s rights, and more specifically children’s right to be heard, into account during
the drafting of the Abduction Convention. In the second part, Article 13 (2) of the Abduction
Convention will be analysed. This provision is very interesting as it is the only one that refers to the
child’s opinion, and provides the possibility for a judge to refuse the return of the child based on
his/her objection.
2.3.1 Absence of guidance on children’s right to be heard in The Hague
Abduction Convention
Because the Abduction Convention predates the UNCRC, no reference to this latter instrument can be
74
found in it. This chronological fact has had, in the author’s opinion, an important impact on children’s
rights in abduction return processes. Indeed, the lack of international guidance on children’s rights to
75
be heard at the time of the drafting of the Abduction Convention is a justification for the absence of a
76
solid reference to the need to take children’s opinion into account in the abduction process. Despite
its narrower application, the addition of the child’s objection clause contained in Article 13 (2) of the
Convention is nonetheless a great step towards the recognition of the child’s right to be heard and was
probably ahead of its time.
70

CJUE, Case C-523/07, A (2 April 2009) at para. 44.
USA, Friedrich v. Friedrich (6th Cir. 1993) 983 F.2d 1396 at 1401.
72
Italy, Austin v. Sorrentino, Venice, Juvenile Court, 27 June 1996.
73
See Sampson, supra note 67 at 534.
74
See Ponjavic & Vlaskovic, supra note 13, at 59.
75
At the time, the 1924 Declaration of the Child had been adopted, but it did not refer to a right to participate or to
be hear; See Krappman, supra note 38, at 502.
76
Even if, at the time of the drafting of the Hague Abduction Convention, the Declaration on the Rights of the
Child of 1959 was in place, this instrument had only a declaratory nature and did not refer to any participation
rights or right to be heard for children ; Hague Conference on Private International Law, Guide to Good Practice
under the Hague Convention of 25 October 1980 on the Civil Aspects of Internationall Child Abduction – Part IV
Inforcement at 28 §98 (2010)
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Discussions about the participation of children did nonetheless take place, as can be shown in the
Pérez-Vera report. The drafters rejected the requirement of the child’s consent to the outcome of the
77
decision based on the fact that custodial issues cannot be decided under the Abduction Convention.
Indeed, making the decision dependent on the child’s choice would have had the result that the child
chooses his/her residence, a situation which is not allowed by the spirit of the Abduction Convention
78
itself. A proposal was also drafted to render the hearing of children over 12 compulsory, however, it
79
was also dismissed considering that the best solution was to leave the decision to hear the child or
not to the discretion of the competent authorities.
2.3.2 Article 13 (2) of The Hague Abduction Convention
Despite these attempts, the drafters of The Abduction Convention referred to the child’s opinion in one
of the provisions - Article 13 (2):
The judicial or administrative authority may also refuse to order the return of the child if it finds that the child
objects to being returned and has attained an age and degree of maturity at which it is appropriate to take
account of its views.

This provision gives the possibility to refuse the return of the child in his/her country of habitual
residence if he/she objects to the return. Through this exception, the drafters considered that “the
80
Convention gives children the possibility of interpreting their own interests”. This conclusion is, in my
opinion, not well founded, as the possibility for any child to be heard is only offered when he/she
refuses categorically to return to his/her country of habitual residence. By doing so, the drafters
created for the child at stake a situation in which he/she must choose between his/her relatives and
puts him/her in a dramatic dilemma. This dangerous aspect of the exception had been highlighted in
the Perez-Véra report in which the author pointed out the risk for the child to “suffer serious
81
psychological harm if they think they are being forced to choose between two parents”.
This section will be dedicated to a brief history of the provision (2.3.2.1.), followed by a detailed
explanation of the functioning of the child’s objection clause (2.3.2.2.).
2.3.2.1 History
82

This controversial provision has a history: the inclusion of the child’s objection clause as an
83
exception to the prompt return is a compromise between two different goals. The first one is the
desire to expand the scope and application of the Abduction Convention to as many situations as
possible. This extension can only be done by limiting the numbers of restrictions to its application. One
of these limitations is the age of the child who has been abducted by one of his/her relatives. During
the drafting process, the age limitation had been put at fourteen years old, but in order to cover a

77

Article 1er of the Abduction Convention and 16 ; See Rapport Perez-Véra, supra note 16, at 430 and 463-464.
See Lesh, supra note 10, at 177. The child custody proceeding begins when the child is returned to his or her
country of habitual residence.
79
See Rapport Pérez-Véra, supra note 19, at 433. The main difficulty was to agree on a minimum age as every
proposal seemed arbitrary and artificial.
80
Ibidem at 433.
81
Ibidem.
82
See arguments against this clause in Greene, supra note 20, at 122.
83
See Nanos, supra note 20, at 443.
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larger range of situations, this age was raised from 14 to 16 years old with the presumption that
84
sixteen-year-old children are mature enough to decide where and with whom to live.
The second goal is the willingness to enable children under 16-years to also have the right to choose
85
their own place of residence as it must be acknowledged that forcing a teenager to return to his/her
86
country of habitual residence against his/her will would be very difficult. Statistically, 18% of refusals
87
were based on the child’s objections in 1999, 13% in 2003 and 17% in 2008. As it can be noted,
there is a global trend towards the reliance on the child’s objection. It is also interesting to note that the
average age of the child objecting to his/her return was 11.3 years in 2003, but has decreased to 10.7
88
years in 2008. Finally, for children under seven-year-old, the objection is hardly ever the sole reason
89
to refuse the return.
Despite this increased use of Article 13(2), the exemption contained in Article 13 (1) (b) remains the
90
most used and accepted exception to the prompt return of the child at 27% of cases. This clause
allows the judge to order the non-return of the child in case where “there is a grave risk that his or her
return would expose the child to physical or psychological harm or otherwise place the child in an
91
intolerable situation”.
2.3.2.2. Use of the exception
It is firstly important to specify that this child’s objection clause is not a veto: the judge has a
92
discretionary power to take the refusal of the child into account or not. For example, the European
93
Court of Human Rights declared a Finnish ruling to be in contradiction with the European Convention
94
on Human Rights because it had considered the child’s objection to return as a veto.
Four stages can be distinguished in the application of the exception.

95

1/ does the child object to his/her return in the country of origin?
The judge must be sure that the child objects to the return, and not only that he/she has a “desire to
96
remain with the abducting parent”, or that the objection is only a matter of preference rather than a
strong objection. For example, a Scottish court ordered the return of siblings to the United States of
84

See Rapport Perez-Véra, supra note 16, at 450.
See Greene, supra note 20, at 121.
86
See Rapport Pérez-Vera, supra note 19, at 433.
87
See Lowe, supra note 59, at para. 17.
88
See Lowe & Stephens, supra note 64, at 60-61.
89
See Elrod, supra note 14 at 680.
90
See Lowe & Stephens, supra note 64 at 61.
91
Article 13 (1) (b) Abduction Convention.
92
« The judicial or administrative authority may also refuse…”
93
On the relation between the Hague Convention and the European Convention on Human Rights, See V.
Stephens & N. Lowe, Children’s Welfare and Human Rights under the 1980 Hague Abduction Convention – the
Ruling in Re E, 34 Journal of Social Welfare and Family Law at 125 (2012) ; P. Mc Eleavy, “The European Court
of Human Rights and the Hague Child Abduction Convention: Prioritising Return or Reflection?”, 62 Neth. Int’I. L.
Rev., 365 (2015) ; L. Walker, The Impact of the Hague Abduction Convention on the Rights of the Family in the
Case-Law of the European Court of Human Rights Committee: the Danger of Neulinger, 6 J. Priv. Int’I L. 649
(2010).
94
European Court of Human Rights, C v. Finland, 9 May 2006, No. 18249/02, especially paras. 57-58.
95
New Zealand, White v. Northumberland (2006) NZFLR 105 (CA).
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See Sampson, supra note 67, at 539.
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America because it realised that the children’s objections were based on the fear of leaving their
97
mother alone in Scotland.
2/ is the child of sufficient age and maturity to enable the court to take account of those
objections?
This exception is stated in very brief terms and does not fix a minimum age for the child’s objection
clause to be raised. There is also no specific age at which a child should automatically be considered
as mature enough for his/her views to be taken into account. This absence of guidance is in
compliance with the opinion of the Committee on the Rights of the Child, as mentioned earlier: the
maturity of the child must be assessed on a case-by-case basis.
The reference to “maturity” is crucial, as an objection to return can be refused if the judge considers
that the child is not mature enough to have an overall understanding of the situation. It is, therefore,
surprising that no guidance can be found on this concept in the text of the Abduction Convention itself.
The drafters could have included several indicators such as the “child’s ability to articulate a
preference with cogent reasons” as well as the “child’s emotional, cognitive, and developmental
98
level”. The child’s maturity can also be assessed through his/her overall understanding of the
situation at stake, even though the child should not be asked to understand the whole process, but at
least the point on which her/his opinion is asked. The assessment of the maturity can also be done by
a professional such as a social worker or a psychologist who will advise the judge on this particular
point. However, there is a risk of arbitrary and inconsistent assessment of maturity as a judge can
consider that a specific child is not mature enough, while another would have considered the contrary.
3/ what weight should be given to the child’s views?
After having heard the child’s opinion, and before relying on it, the competent authority must combine
the child’s views with other factors and this balancing act will help to determine the strength of the
child’s voice. One very important factor in this step is the impact of influence: if the judge feels that the
99
child has been unduly influenced, he/she will give no weight or little weight to the child’s views. This
100
so-called “parental alienation syndrome” has been explicitly expressed in the early case-law
regarding international abduction by an English Court which stated that:
if the court should come to the conclusion that the child’s views have been influenced by some other person, e.g.
the abducting parent, or that the objection to return is because of a wish to remain with the abducting parent, then
it is probable that little or no weight will be given to those views. Any other approach would be to drive a coach
101
and horses through the primary scheme of The Hague Convention.
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Scotland, In re Matznick, 1995 Sess. Cas. (Outer House Nov. 9, 1994) (LEXIS, Intlaw Library, Scocas File)
(Cameron, Lord Ordinary); See Nanos, supra note 20, at 456.
98
See Elrod, supra note 14, at 680.
99
See Greene, supra note 20, at 124 and 138.
100
Described as an “unjustified denigration against a parent” by H. Smith, Parental Alienation Syndrome: Facts or
Fiction – The Problem with Its Use in Child Custody Cases, 11 U. Mass. L. Rev. 64 at 64 (2016). To learn more
about this syndrome, see R. Warshak, Parental Alienation: Overview, Management, Intervention, and Practice
Tups, 28 J. Am. Acad. Matrimonial Law. 181 (2015-2016).
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England, S v. S (Child Abduction) (1992) 2 FLR 492 at 501D; J. Reddaway & H. Keating, Child abduction:
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In international abduction cases, influence can hardly be avoided, and can sometimes be detected
by the language used by the child. In fact, by paying attention to the words used, the judge might be
able to detect a manipulation of the child due to the use of words that a child of a particular age and
maturity would not use. For example, a judge has considered that a ten-year-old boy had been unduly
103
influenced because he had used the word “settled in” in a letter he had written to the judge. For the
Court, this wording is not part of the language of a child, and the use of this particular verb shows that
the child was victim of undue influence by his parent and the counsellor. As a consequence, the child’s
104
views were given no weight.
4/ Is the judge going to use his/her discretion in favour of allowing the child to remain or return
in spite of the mature child’s objections?
This last step is due to the non-mandatory nature of the exception. This discretionary power is
important especially to counter the possible influence of the abductor on the child’s objection to return
to her/his country of habitual residence. In this last step, the judge will analyse the reasons for the
child’s objection and assess their validity and how strongly they are weighed against the aims of the
Abduction Convention.
To conclude, Article 13 (2) is, on the one hand, a clause enabling courts to consider the views of the
child but unfortunately, its use can lead to potentially subjective and arbitrary decision-making.
2.4 Link with article 13 (1) (b) – Grave risk or an intolerable situation?
In the examination of Article 13 (2), it is interesting to point out Article 13 (1) (b) of the Abduction
Convention which states that:
Notwithstanding the provisions of the preceding Article, the judicial or administrative authority of the requested
State is not bound to order the return of the child if the person, institution or other body which opposes its return
establishes that (…)
b) there is a grave risk that his or her return would expose the child to physical or psychological harm or
otherwise place the child in an intolerable situation.

The first paragraph of Article 13 of the Abduction Convention is of certain relevance in the context of
the child’s objection to return. Indeed, some authors argue that, if the child’s objection to be returned is
not taken into account, or if taken into account and then not respected, the child will be placed in the
105
“intolerable situation” described in Article 13 (1) (b).
This reasoning links the two different
106
exceptions to the prompt return of the child and has been used in Canada and USA for example. In
107
Blondin v. Dubois , the Court associated both exceptions, and considered that the non-respect of the
wishes of the eight-year-old girl forms a part of the “grave risk” of Article 13 (1) (b). However, this
108
strategic litigation is not unanimously accepted, as it is common knowledge that any exception to a
general rule must be interpreted narrowly. By creating this chain reaction between the two paragraphs
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of Article 13, lawyers are interpreting the child’s objection clause broadly, which is against the primary
aim of the Abduction Convention i.e. the prompt return of the child.
2.5 Final observations on the right to be heard in abduction procedures
The child’s right to be heard in abduction procedures has evolved significantly since the drafting of the
Abduction Convention. This is mainly due to the multiplication of international and regional instruments
enshrining this right, but also to the change of opinion towards hearing children’s views, as seen
earlier. Before, judges were reluctant to hear children in international abduction cases, arguing that it
“comes down to inviting him or her to answer, directly or indirectly, for conduct which to start with is
109
considered to be inappropriate by the international authorities”. Children were only heard when
110
there was a possibility of non-return, or when the child’s objection clause was raised. It was also
111
argued that judge did not have appropriate training to hear children and that the reliance on the
social worker reports was more than adequate. Even though the situation is slowly changing, the
recognition of the necessity to hear children in abduction procedures is increasing, and this trend is
more than welcome as abduction situations concern the child directly and impact his/her life in the
short term, medium term but also long term. The child should not be a passive actor and should be
given the opportunity to give his/her feelings about the difficult situation in which he/she is finds
himself/herself.
According to data of 2011, in at least 10 states which have ratified the Abduction Convention, the child
is always heard, with only a few countries limiting the hearing to when article 13 (2) is raised and 24
112
States are making the child’s hearing dependent on the circumstances. Updated statistics are not
yet available, but they could be very interesting examine. Regarding European countries, it is
important to note that due to the Brussel IIa Regulation, States members of the European Union are
now obliged to give an opportunity to the child to express his/her views in every abduction situation.
This legislation has enabled a more widespread acceptance of the need to hear children in abduction
procedures.
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3. The United States of America and the children’s right to be heard
“Individually and collectively all children have the right to express themselves as independent social beings, to
have their own laughter as well as sorrow, to play, imagine and explore in their own way, to themselves get to
understand their bodies, minds and emotions, and above all to learn as they grow how they should conduct
113
themselves and make choices in the wide social and moral world of adulthood”

In the United States of America, an average of 11 000 American children are living abroad as victims
114
of international abduction. As said before, the USA did not ratify the UNCRC despite having played
115
a pivotal role in the drafting process. The various reasons for this will be analysed in the first part of
this section (3.1.). Regarding regional instruments, the U.S. did not ratify the American Convention on
Human Rights, and even if this Convention is not children’s specific, it contains some references
which justify a rapid comment (3.2.). The third section of this chapter will analyse American provisions
related to children with a special focus on legal representation and participation (3.3.), and this
analysis will be followed by a detailed study of the right to be heard in international abduction cases
(3.4.1.) with a special focus on Article 13(2) and its use by American judges (3.4.2).
3.1. The US and the UNCRC
The Clinton Administration signed the UNCRC in 1995 on the occasion of the death of James Grant,
116
117
the director of UNICEF, but did not submit it for ratification. This non-ratification has been
118
described by President Barack Obama as embarrassing. However, due to Article 18 of the Vienna
Convention on Law and Treaties, the country, by signing the UNCRC, engaged itself to respect the
spirit and the soul of the Convention. This negative obligation is part of the customary law and is
referred to as the “interim obligation” between the signature of a treaty and its ratification by the
119
State.
Even though the next logical step would be the ratification of the UNCRC, it is, for the moment,
unlikely to occur due to significant opposition of the American public opinion arguing that the
120
Convention is a “legal equivalent of a fundamental right to rebel against their parents”. Several
121
reason support this hostility, and it could be argued that they reflect a problematic misunderstanding
of the UNCRC. The main argument against ratification is the opinion that the UNCRC grants
113
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excessive powers to States to interfere in families in the name of protecting children. This state’s
123
intervention in the private family’s sphere is considered as a threat to parental authority, and also as
an opportunity to shift parental authority for children from the family to the social worker, and finally to
124
the State itself. Along the same line of thinking, opponents argue that parents are in a “better
position than the state, or even an agent appointed for the child, to determine when a particular child is
125
ready to assume new rights and corresponding responsibilities”. Moreover, it is claimed that the
126
UNCRC considers children as equal to their parents by suppressing the latter’s authoritative role
127
and replacing it with a guiding role.
Several examples can be found on the “a priori” tremendous impact of the possible ratification of the
128
UNCRC on American children. With regards to the right to privacy, it is mainly argued that children
would be able to take important medical decisions or to undergo abortion without parental consent.
Moreover, the freedom of expression, thought, conscience and religion expressed in the UNCRC
129
would enable, for example, children to change religion despite the education given by their parents.
Another important argument relates to the right to access information. Indeed, this right is
misinterpreted as to allow children to access pornographic materials, and would be incompatible with
130
American Case law. In fact, the USA Supreme Court ruled in Ginsberg v. New York that a child
could not access harmful materials including materials which depict nudity. This argument can be
rejected by the UNCRC itself which gives rights to children unless the situation in which they are
131
exercised are harmful and/or not in the best interests of the child. It should also be mentioned here
132
that some argue that children have the right to experiment with their sexuality. The right to freedom
of association also creates some fears, and more particularly, parents are afraid of seeing their
children joining gangs or illegal activities and them not being able to react because their children have
a right to freedom of association. Another issue is related to the prohibition laid down in the UNCRC of
any form of corporal punishment, and this interdict has been reinforced by the General Comment n°13
133
on the right of the child to freedom from all forms of violence. This prohibition includes spanking, a
punishment which is common in the USA. Therefore, the protection from corporal punishment
enshrined in the UNCRC is argued to go against the values of American parents and to step into the
134
family’s sphere by deciding how families may punish children, precluding, therefore, parents from
135
choosing their own way of raising their children. Finally, Article 12 UNCRC is seen as a tool which
would empower children to exercise determinative power through their views, such a capacity being in
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contradiction with the US Constitution. Furthermore, it is argued that the best interests of the child
will no longer be determined by American citizens but rather by the United Nations, and this will
137
undermine U.S. sovereignty. In other words, there is a threat of the superiority of the UNCRC for the
US Government and American citizens since the USA Constitution states that “all treaties (…) shall be
138
the supreme Law of the Land”.
Those conceptions result from an incorrect reading of the UNCRC and undermine the power and
recognition given by the drafters to the parents, especially through article 5 UNCRC where the
parental role of guidance and direction is asserted in addition to the need to respect their duties,
139
responsibilities and rights. All those supposed conflicts idealise adult-child relations and consider
that parents always take into account the best interests of their child in the decision-making process
and know best what is in the best interests of their child. However, as it will be shown in this thesis,
some conflicts such as typical custodial conflicts can put the child’s interests in opposition to the
parent’s interests. In these situations, it is likely that parents will not be able to differentiate the two
interests and their interest will override their child’s one. The reliance on specific rights is not the only
opposition faced, indeed, opponents argue that children do not have the capacity and the experience
140
in life that adults have to adequately determinate the best way to make a choice. Therefore, to:
short-circuit this process by legally granting – rather than actually teaching – autonomous capacity to children
ignores the realities of education and child development to the point of abandoning children to a mere illusion of
141
real autonomy.

Again, this argument fails to take into consideration article 5 UNCRC: children are rights bearers on
their own, but parents play a role in their capacity building. Other arguments are more orientated
towards the practical implementation of the UNCRC. Two forms of legislation are drafted in the USA:
State law and Federal law, each of them having their specific competence. The ratification of the
UNCRC would have, as a consequence, that Federal law should have to cover issues normally at the
142
disposal of state and local jurisdictions. Furthermore, the UNCRC is not superior to federal law, but
143
in case of a conflict with a state law, the Convention would prevail, which is hard to accept for USA
sovereignty. In a last attempt to justify their reluctance, American’s opponents rely on the fact that the
USA already has some laws protecting children, and that a specific convention on children’s rights
would be useless. It was also argued, in the first decade of the UNCRC, that it had failed to make
144
some changes.
To conclude on this part, as said by M. Freeman, “many of today’s critics of children’s rights are
145
passionate defenders of the rights of others, notably of the rights of parents”, and even without
136
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ratification, the language, standards and concepts of the UNCRC are used strategically by lawyers,
147
even though it is still hard to found claims for children’s rights in the USA.

146

3.2. The U.S. and the American Convention on Human Rights
148

President Carter signed the American Convention on Human Rights in 1977, and since then, no
149
ratification has taken place. Three reasons are given to advocate against this ratification:
150
151
152
federalization , sovereignty and the right to life. Regarding the last one, it is argued that the right
to life as enshrined in the American Convention is not compatible with the death penalty which is
153
allowed in 31 American states and abortion. The examination of these various reasons is not
necessitated by the aims of this study. However, the American Convention should be mentioned due
to its Article 19 of this Convention which is dedicated to children’s rights and states that “Every minor
child has the right to the measures of protection required by his condition as a minor on the part of his
family, society, and the state”. Moreover, Article 17 draws attention to the need for a provision which
protects children when they are confronted with the separation of their parents. Even though these
provisions are phrased in a simple and brief way, they could increase children’s rights protection in the
U.S.
3.3. Specific children’s rights provisions
3.3.1 The 1791 Bill of Rights
The US Constitution, namely the 1791 Bill of Rights, does not contain any reference to children as
right-bearers. This absence reflects the public opinion of that time considering children as vulnerable
and as dependent on adults. However, in an important case, Planned Parenthood of Central Missouri
154
v. Danforth, the U.S. Supreme Court stated that “constitutional rights do not mature and come into
155
being magically only when one attains the state-defined age of majority”.
This statement illustrates
well the fact that constitutional rights apply equally to children and adults, and that the absence of
reference to children’s rights in the Bill of Rights does not mean that children are not rights bearer
under the Bill of Rights. Nevertheless, this big step was to an extent negated 10 years later in Shall v.
Martin where the U.S. Supreme Court stated that children “are assumed to be subject to the control of
156
their parents”.
Thus, even though children have been recognised as rights bearers, they cannot
exercise their rights due to their dependency on adults. This ruling also emphasised the fact that
parents are the primary caregivers of the child, and it is only in case of parental failure to do so that
the State will intervene, playing, therefore, its role of parens patriae. This reminder of the primordial
role of parents deserves two comments. On the one hand, in this short sentence of the US Supreme
146
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Court, all the arguments against the ratification by the USA of the UNCRC are summarized. On the
other hand, this statement is also along in the same line of thinking as article 5 UNCRC as explained
before. This contradiction is interesting to highlight, as it shows that the main fear of Americans is
addressed and protected in the UNCRC.
3.3.2 Statutory Law
3.3.2.1. Implementation of the Abduction Convention
The U.S. joined the Abduction Convention within a short period of time, and the ratification took place
on 31 December 1981 with the aim to combat “the detrimental emotional effects associated with
157
transnational parental kidnapping”. This was strengthened by the drafting of the International Child
158
Abduction Remedies Act 1988 which creates a procedural framework for the Abduction Convention
in the particular context of the U.S. It does not differ from the Abduction Convention, and the two
instruments require a combined reading. The American Central Authority is the Office of Citizens
Consular Services in the State Department, Bureau of Consular Affairs, and had to deal, in 2008, with
the highest amount of abduction cases across the world, with 598 incoming and outgoing return and
159
access applications. In 2014, this number had increased and 781 abduction and access cases were
160
resolved in the USA.
Section 11603 a) of the ICARA grants concurrent federal and state court jurisdiction over incoming
161
cases of abduction to facilitate the access to judicial remedies and to strengthen the protection of
162
rights under the ICARA and thus the Abduction Convention. However, this concurrent jurisdiction
163
between courts has negative consequences that have been pointed out by several academics.
Indeed, as both judges of federal courts and state courts can deal with abduction cases, the
probability for each of them of having an Abduction Convention case is low. Therefore, judges are not
specialized in this field and do not know the particularity of the Abduction Convention, as well as the
164
prevalent interpretation and development of it’s concepts. This lack of knowledge is recognized by
the U.S. Department of State – Bureau of Consular Affairs, which sends, whenever a judge is hearing
a Hague Abduction cases, a letter emphasizing important articles of the Abduction Convention,
domestic law applicable to international abduction and reminding the judge that he/she must not take
165
a decision about custody. Due to this recognized lack of experience, decisions are not harmonised,
and some divergent outcomes can be observed in the interpretation of the Abduction Convention. An
example of such a divergence will be shown in the next section, as one Federal Court has excluded
157

Letter of Submittal from Secretary of State George P. Schultz to President Ronald Reagan (Oct. 4, 1985),
reprinted in 51 Fed. Ref. 10,495 (1986).
158
International Child Abduction Remedies Act, Pub. L. No 100-300, 102 Stat. 437 (1988) (codified at 42. U.S.C.
§§ 11601-11610 (1988)) Hereinafter ICARA; See K. A. McKee, A Primer on International Parental Abduction 6
Regent J. Int’I L. 37 (2008) at 47-49 for a commentary of this domestic act and especially on it complementarity
with the Abduction Convention.
159
See Lowe, supra note 59.
160
U.S. Department of State – Bureau of Consular Affairs, Annual Report on International Parental Child
Abduction (IPCA) at 2 (2015).
161
See Lesh, supra note 10, at 170.
162
I. Hazzikostas, Federal Court Abstention and the Hague Child Abduction Convention, 79 N.Y.U. Law Review
421 at 444 (2004).
163
See Lesh, supra note 10, at 174.
164
A. Zashin, C.G. Heckman, A. M. Keating, The United States as a Refuge State for Child Abductors: Why the
United Sates’ Fails to Meet Its Own Expectations Relative to the Hague Convention, 28 J. Am. Acad. Matrim. Law
1 at 19 (2015).
165
See Annual Report on International Parental Child Abduction (IPCA) supra note 160 at 13.

22
Juliette Duchesne

Version 11.07.2016.

children below the age of nine from raising the objections clause arguing that any child of nine or
below could not have sufficient maturity to object, while the other Courts did not follow this
interpretation. This concurrent jurisdiction creates cases of parallel litigation, for example when the
left-behind parent files a complaint before the federal court while the abducting parent filed a custody
case in the state family court. In these situations, several federal courts have made the choice to apply
166
167
the doctrine of abstention as encouraged in Younger v. Harris or Colorado River Water
168
Conservation District v. United States. However, this abstention only relies on case law, and courts
169
have a discretionary power to abstain which results in inconsistency of application.
These consequences have led some academics to advocate for the exclusion of state courts’
170
jurisdiction, a centralisation that is also asked by The Hague Conference which states that countries
must keep in mind that a concentration of jurisdiction within a country is preferable due to its
considerable advantages such as experienced judges, mutual confidence between judges and
171
authorities, harmonisation of interpretation and mitigation of delay. Centralisation has been the
172
option chosen by more than forty countries such as Belgium, where a reform took place in 2007 to
173
decrease the number of competent judges for Hague Abduction cases from 27 to 6. In South Africa,
section 45 (3) of the Children’s Act of 2005 gives exclusive jurisdiction of the High Courts in Hague
Abduction matters, therefore excluding lower courts. However, it must be emphasized that even within
centralised courts, some issues of specialization can be raised where High Courts have a broad
mandate of civil and criminal competencies without having one chamber specialised in family and child
law. This specific issue has been overcome in 2007 in South-Africa by nominating specific judges to
174
Abduction cases and training them especially relating to international situations.
Besides the ICARA, the U.S President signed, in 2014, the International Child Abduction Prevention
175
and Return Act which aims “to return abducted children as expeditiously as possible, to prevent new
176
abductions, and to strengthen and expand the Hague Abduction Convention worldwide”. In addition
to those two federal implementing Acts, the U.S. adopted two uniform State Laws. Firstly in 1997, the
177
Uniform Child Custody Jurisdiction and Enforcement Act was passed to enable the enforcement of
166
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child custody and visitation determinations made in a foreign country. Secondly, in 2006, the Uniform
178
Child Abduction Prevention Act was passed to increase the prevention of child’s abduction by
179
identifying risk factors such as the request for a passport or buying a ticket abroad. This instrument
180
must not be seen as “trumping existing legislation”, but more as a complement to them, addressing
a field which was not yet covered.
3.3.2.2. Children’s Participation in the US
The U.S Law offers little guidance on children’s participation. Nevertheless, in 2006, the Congress
passed the Child and Family Services Improvement Act which asks for:
procedural safeguards to be put in place to assure that in any permanency hearing held with respect to the child,
including any hearing regarding the transition of the child from foster care to independent living, the court or
administrative body conducting the hearing consults, in an age-appropriate manner, with the child regarding the
181
proposed permanency or transition plan for the child.
182

This requirement is also strengthened by the American Bar Association Custody Standards, in
which the necessity to give children an opportunity to be heard in custody proceedings is
183
highlighted. Every decision to organize a meeting between the judge and the child should be
adequately thought through, and the possible harmful consequences of this direct hearing or
184
185
testimony should be balanced with the benefits of such a discussion.
In these cases where the
child will attend and participate in Court, the attorney is asked to adequately prepare the child for
186
his/her hearing or testimony with the judge. This function includes:
to prepare the child, familiarizing the child with the places, people, procedures, and questioning that the child will
187
be exposed to; and seek to minimize any harm to the child from the process.

This particular reliance on the attorney is risky, as the child’s preparation is dependent on the quality
of training offered to the attorney. Therefore, if the lawyers did not receive adequate training on the
information to give to the child before the hearing, the child will not be well-prepared and could be
negatively impacted by his/her experience in Court.
The National Council of Juvenile and Family Court Judges highlights six different ways of enabling a
child to participate and there is no guidance on when to use which possibility, and judges have a
188
discretionary power in this choice:
178
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the child’s complete participation to the procedure;
the child’s participation when the parent/guardian is temporarily excluded;
the child’s attendance of a portion of the hearing;
the child’s hearing in chambers;
the child’s hearing through the use of video technology or letters and hearsay statements.

Specific state legislation can be found, and different criteria are used to determine the child’s
opportunity to participate. States such as Kansas, New Mexico or Virginia use the age of the child as
criteria, whereas Minnesota, Florida, California and Pennsylvania use various criteria such as the best
interests of the child. In Florida for example, the child can be present unless the judge considers that
189
190
his/her attendance is against his/her best interest whereas in Kansas, children of fourteen years
old and above can participate if they ask to and in Minnesota, all children have the right to participate
in all proceedings without any age limit. However, most states do not have legislation on children’s
191
participation in court and leave this issue to the judge. This discretion is problematic as it results
giving huge powers to the judge on the children’s participation rights. Indeed, allowing a child to be
heard entails a subjective and personal judgment by the judge, and results in a non-harmonised right
across the U.S.: a child could be allowed to be heard by one judge but the same child, in front of
another judge in a different state, could be denied this right.
3.3.2.4. Children’s Legal representation in the U.S.
There is, in the U.S., a growing consensus that children must be represented in high conflict cases,
192
and an international abduction is obviously such a case. To enable this representation to be done,
the ABA drafted several standards for lawyers who will have to represent children. These guidelines
193
are field specific and cover representation of children in custody cases and representation of
194
children in abuse and neglect cases.
Before analysing these guidelines, it should be mentioned that the ABA Custody Standards makes a
distinction between two types of lawyers: the child’s attorney and the best interests attorney. While the
first one “provides independent legal counsel for a child”, the second one is entitled to provide
“independent legal services for the purpose of protecting a child’s best interests, without being bound
195
by the child’s directives or objectives”, a lawyer being one of them and not both of them. This
separation of the roles is interesting as it reflects the assumption that a lawyer cannot defend at the
same time the child’s views and the child’s best interests. For some lawyers, it can be argued that
those two points of views are not so divergent, and can be merged in cases of very young children.
This last perception wrongfully departs from the opinion that even younger children can express their
views not in a verbal way but through paintings, body movements and facial expressions. This opinion
cannot be found in the ABA Custody Standards in which the importance of taking non-verbal
196
behaviour into account is born in mind especially for young children.
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The ABA Custody Standards deal with several relevant factors for our study including the lawyer’s
duty in the exercise of their representation role. The guidelines also recall that the main reasons for
the appointment of a lawyer are to ensure the child’s views are given a proper weight, but also to
protect the child against collateral damage. Firstly, the importance for the child to understand the
proceedings, the court system but also the lawyer’s responsibilities, is highlighted. Indeed, this
requirement is in line with children’s right to participation, as a child cannot give his/her opinion without
being well-informed. While types of lawyers need to hear the child on his/her views on the ongoing
proceedings, the difference lies in the use of these views. On the one hand, the child’s attorney will
need to defend the child’s opinion, as a lawyer defends his/her client. On the other hand, the best
interests attorney will add this child’s views to other elements to determine the best interests of the
child. In other words, while in the first situation, the child’s views will be determinative, in the second
situation, it will be balanced against other considerations and the lawyer will decide which weight to
197
give to the expressed views. Lawyers are asked to meet the child, to establish and maintain a
relationship between themselves and the child, as it is recognised as the foundation of representation.
Only through this meeting they will be able to correctly understand the child’s circumstances.
Secondly, the collaboration between lawyers and other professionals such as social workers and
psychologists is seen as fruitful by helping to ascertain the child’s developmental abilities, the child’s
wishes and to facilitate communication. It is important to keep in mind here that the reliance on other
professionals in helping to determine the child’s views could negatively impact these views by diluting
198
their content. Thirdly, the lawyer must also prepare the child for the eventuality that his/her views
199
will not been followed by the judge. This duty is very important and relevant in international
abduction cases as judges can easily consider that the child’s views can be overlooked because the
child has not reached a sufficient level of maturity to have an overall understanding of the conflict
situation and its related procedure. Fourthly, regarding the best interests attorney, the determination of
the child’s best interests must be done by the gathering and weighing of evidence, and some
200
determinative factors should be, in principle, specified in a state’s statutes. The American Bar
Association does not mention any specific component of the child’s best interests, and leaves
discretion to states to do their own appreciation and list of elements. For young children between 0-5,
the attorney usually meets the child in his/her family context and plays the role of an observer. Indeed,
looking at the manner in which the relationship between the parents and the child works can be very
201
instructive. Little details such as the fact that the child wears adequate clothes for the weather
situation, or if the parents bring food or books for the child at the court are good elements to see how
the family members respond to each other and what the place of the child in the family is. This
observation will enable the attorney to see how the child reacts to his/her family, and this behaviour
can be considered as the infant’s voice.
Fifth, the attorney’s appointment should occur as soon as practicable, and the ABA Custody
Standards distinguish mandatory appointment from discretionary appointment. A lawyer must be
appointed when it is mandated by state law and in accordance with the ABA Standards of Practice for
Representing a Child in Abuse and Neglect Cases. A contrario, the Court has a discretionary power to
appoint a lawyer to represent the child but the ABA Custody Standards listed a variety of situations in
which such an appointment is desirable. Among others, reference can be found to “past or present
197
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child abduction or risk of future abduction”. Therefore, in the US, children facing abduction are more
likely to be represented in courts and thus to have their right of participation respected. Finally, the
guidelines emphasise that lawyers should be trained in a multidisciplinary way to allow them to have a
203
constructive dialogue with the child.
204

Regarding specific state practices, two states will be briefly touched upon: New York and Kansas.
Firstly, in the State of New York, children are legally represented in every welfare case. The attorney
is appointed the day the petition is filed in court. For children of seven years old and above, the lawyer
is supposed to directly advocate the children’s views. This age limitation is, however, flexible to allow
some younger child’s views to be given more weight if they have sufficient maturity. The establishment
of this limit aims to prevent the underestimation of children’s capacity by lawyers and to increase
children’s participation. In each case of representation, an independent investigation is carried out to
have a better understanding of the child’s context, in accordance with the ABA Custody Standards.
This is done through a meeting with the child which is considered as really important by lawyers to
help formulate their client’s needs. Other stakeholders such as school staff, social workers and other
service providers are helpful in this process as they have been usually in contact with the family. New
York’s attorneys receive a lot of training regarding child’s representation, are trained in interviewing
the child, assessing the development of the child, identifying red flags and asking relevant questions in
a child-friendly manner. Secondly, in Kansas, children’s legal representation is mandatory only during
cases of neglect. The determination of the children’s legal interests is based on an analysis of the
child’s best interest through an independent investigation when the child’s can express his/her views.
The investigation relies on several sources such as medical records, reports of the foster family, police
reports and visitation reports from social workers. Those various documents show what the child is
thinking and enables the attorney to build the child’s legal interests with the information gathered and
the child’s needs.
To conclude this part, it is interesting to note that for the ABA Custody Standards, children’s views are
separated from their needs, as children do not have the capacity to determine their own needs. This
perception well reflects the paternalistic approach of Americans; however, the possibility for the child
to have his/her own attorney and thus to be able to participate in court should not be underestimated.
3.4. Case Law analysis
This part will be dedicated to the analysis of case law specific to abduction procedures. In the first
part, the children’s right to be heard will be analysed in a general way, trying to assess when and how
children can participate in abduction procedures. In the second part, the analysis will cover the specific
situation of Article 13(2) and the child’s objection clause, as this provision directly provides a way for
the child to influence whether the judge will order the return or not.
3.4.1 Participation for Hague Abduction cases
In the U.S., most abduction cases are heard by federal judges, unless the court decides to abstain in
favour of a state court, a possibility that has been described earlier. Due to their range of
competencies, federal judges only deal rarely with custody and protection cases, and therefore, are
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not used to hearing children, this approach being reinforced by the non-ratification of the UNCRC.
For these reasons, the best way to ensure that children’s voices are heard in abduction procedures is
to appoint a lawyer who will represent the child’s perspective. Indeed, this method has been argued by
several academics due to the particular nature of abduction cases which are recognised as high
206
conflict cases. However, as it has been detailed before, it is likely that the lawyer will distinguish the
child’s voice and the child’s needs, arguing mostly what he/she thinks is in the best interest of the child
rather than the child’s wishes. In these cases, the best interests attorney should request the
appointment of a child’s attorney. This scenario is allowed by the ABA Custody Standards, however, it
seems that this duplication of lawyers will rarely be understood by the child as two different persons
with whom he/she has met, arguing in two different directions.
In addition to this obstacle, judges are usually reluctant to hear children in Hague Abduction cases as
207
it would, in their opinion, run against the Abduction’s Convention aims. This argument relies on
Article 12 (a) of the Abduction Convention which states that ”the judicial or administrative authorities of
Contracting States shall act expeditiously in proceedings for the return of children”. One could argue
against this interpretation that it does not take into account the preamble of the Abduction Convention
considering the interests of children of paramount importance in matters relating to custody. Indeed,
by denying a child the possibility to express his/her views, the judge fails to consider the case as a
whole and does not take into account all the parties involved, but rather applies in a strict
administrative way the Abduction Convention. By hearing the child, the judge can have further
information on the whereabouts of the abduction, and arguably can better understand the situation,
208
even when Article 13 (2) is not raised. Finally, even when the child cannot influence the outcome,
participating in a hearing will enable him/her to better accept the eventual decision.
3.4.2 Article 13(2)
Article 13 (2) is generally dismissed, often on the basis that the child does not object but expresses a
preference, or simply because he/she has not reached an age and level of maturity sufficient for
his/her views to be taken into account. Indeed, U.S. Courts generally deny the exception and do not
209
210
recognize it, applying a very strict interpretation. This even leads some to argue that “in the U.S.,
analysis under the child’s objection exception is fairly straightforward – for the most part, it does not
211
exist”. However, Article 13(2) must be treated as a real and stand-alone exception, and can be the
212
sole reason justifying the non-return of the child. Nevertheless, in these situations, Courts apply a
stricter standard in considering a child’s wishes as it is not part of a broader analysis. Due to this
trend, it is hard to find a decision ordering the non-return of the child on the sole basis of his/her
objection to it, and it is much easier to discuss in cases where the child’s wishes have not been
respected.
In the U.S., by raising the child’s objection clause, the party opposing the child’s return must prove by
a preponderance of the evidence that the child meets the requirements of Article 13(2) of the
205
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Abduction Convention i.e. having reached a sufficient age and level of maturity to have his/her views
213
taken into account and strongly objecting to his/her return in his/her country of habitual residence.
214
Those two steps have been well analysed and detailed in the recent case Rodriguez v. Yanez in
which an 11 years old girl objected to her return in Mexico to her father. Nevertheless, this objection
was not the sole ground for the refusal of return, and the judge also based himself/herself on Article
13(a) of the Abduction Convention, arguing that the father was not exercising his custody rights at the
time of the removal. This reliance on two bases is not rare in cases involving Article 13(2). Indeed, as
215
said before, judges seem reluctant to justify their decision only on the child’s objection clause,
216
particularly for young children.
Regarding the age and maturity of the child objecting to the return, some divergences appear between
courts, certainly due to, as explained before, the huge number of judges dealing with Hague Abduction
cases and their lack of experience in this field. For example, the New Jersey Superior Court of Appeal
stated that children below the age of nine are not sufficiently mature to have an overall understanding
217
of the conflictual situation, and thus cannot validly object to their return in their country of habitual
residence. This opinion is definitively not in compliance with the UN Committee on the Rights of the
Child’s recommendations which prohibit such age limitation, but as the U.S. is not a State-Party to the
UNCRC, those guidelines do not apply to them. Furthermore, this age limit goes against the
218
requirement of a case by case analysis of the sufficiency of the child’s maturity. In fact, some courts
219
have recognized a nine year old child as sufficiently mature for their views to be taken into account,
220
221
and even younger children of seven and eight years old. In the same line of reasoning, the Texan
Court of Appeal has expressly stated that it has “declined to hold, as a matter of law, that any
222
particular age is sufficient or insufficient to meet the defence”. An illustration of this casuistic
approach can be seen in the reasoning of the court in Simcox v. Simcox in which the mother was
arguing that because other courts had found children of eight years old to be sufficiently mature to
223
object to their return, her boy should be considered also as mature enough. In some cases, judges
224
225
are helped by experts in assessing the sufficiency of the child’s maturity to object. To conclude,
the first requirement of Article 13(2) entails a subjective appreciation by judges, and without any
guidance, the risk of inconsistency and contradiction between decisions is high. Nevertheless, this
margin of appreciation must also be seen as positive as it can benefit young children who have
developed an advanced maturity level. This problem of legal uncertainty can only be solved by the
213
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centralisation of jurisdictions within the country and it is likely that this particular reform will decrease
the number of judges competent to deal with Hague abduction cases, and will bring harmonisation and
consistency between decisions.
Where they have been recognized as having reached an age and a sufficient level of maturity,
226
children are supposed to be able to interpret their own interests. In Rodriguez v. Yanez, the District
Court considered that the girl was sufficiently mature as she had shown strong cognitive and social
abilities. Indeed, she had justified her wish to stay in the U.S. by the fact that she will be able to learn
more languages. However, the Court of Appeal reversed the decision of non-return as, even though,
the girl’s statement demonstrates that she was mature enough, she was merely expressing a
preference rather than an objection. This specific case helps to understand the concept of “objection”.
Indeed, sometimes, the children’s objection clause is raised but, after hearing the child’s wishes, the
227
judge considers that the child does not object but rather expresses a preference.
This distinction is
important, as a preference is far from a strong objection. In Tsai-Yi Yang v. Fu-Chiang Tsui, the Court
found that the girl was objecting to her return because “she possessed a more generalized desire to
228
remain in Pittsburgh similar to that of any ten-year-old having to move to a new location”. A
contrario, in Locicero v. Lurashi, the judges considered that:
the fact that the [thirteen-year-old] child prefers to remain in Puerto Rico, because he has good grades, has
friends and enjoys sports activities and outings, is not enough for this Court to disregard the narrowness of the
229
age and maturity exception to the Convention's rule of mandatory return.

In these cases, allowing the return on the basis of the child’s acclimatisation in his/her new
environment “would also signal that a parent might escape the Convention by running out the clock
230
until the wrongfully retained child became accustomed to her new home”. Moreover, a decision of
non-return in these situations would benefit a lengthy wrongful removal or retention as the child will
have more time to meet new friends, to get used to his/her new life, and then object to his/her return to
231
the country of habitual residence.
Another judge’s refusal of the non-return of the child, despite the child’s objection, can be illustrated in
Garcia v. Pinelo where the Court highlighted that the child’s objection relied on “his belief that his
232
mother would not be able to travel to and from Mexico because of her immigration status.” However,
these issues came to the fore because of the mother’s actions and lead the Court to order the return
of the child as it would send a positive signal to potentially abducting parents. A child’s preference can
be also seen in cases where the child only wants to stay in the country of abduction to remain with the
abductor. In Norden-Powers v. Beveridge, the Court ordered the return of siblings despite their wishes
233
to stay together and to remain with their mother. In fact, in these cases, it has been stated that the
234
defence simply does not apply, as it would reward the abducting parent for his/her action.
Finally, specific attention is also given to the possible parental influence on the child’s wishes. In Escaf
v. Rodriquez, the Court stated that parental influence could not be avoided by the caring parent and

226

USA, Rodriguez v. Yanez 2016 WL1212412 (5th Circuit).
USA, In re Nicholson, 1997 WL 446432 (1997).
228
USA, Tsai-Yi Yang v. Fu-Chiang Tsui, 499 F.3d 259 (3d Cir. 2007).
229
USA, Locicero v. Lurashi 321 F.Supp.2d 295, 298 (D.P.R.2004).
230
USA, Garcia v. Pinelo, 808 F. 3d 1158 (7th Cir. 2015).
231
USA, Tsai-Yi Yang v. Fu-Chiang Tsui, 499 F.3d 259 (3d Cir. 2007).
227

232

USA, Garcia v. Pinelo, 808 F. 3d 1158 (7th Cir. 2015).
USA, Norden-Powers v. Beveridge, 125F. Supp. 2d. 634 (E.D.N.Y. 2000).
234
USA, Hirst v. Tiberghien, 947 F. Supp. 2d 578, 597 (D.S.C. 2013).

233

30
Juliette Duchesne

Version 11.07.2016.
235

that the real question was to know whether this influence was undue or not. . As mentioned before,
in In re Robinson, the undue influence was detected through the use of the word “settled in” by the
young child. When confronting these cases, judges will apply their discretionary power when choosing
236
the weight to give to the child’s views. Regarding this issue, Trudung v. Trudung is an interesting
case, as it shows that even teenagers of nearly sixteen years old can be considered by the Court to be
237
under undue influence.
Despite all these cases of refusal, some cases of admissibility of the child’s objection exist, as in
238
Broca v. Giron where the Court allowed the older child to stay in the U.S. The older girl was fifteen
years old, and justified her objection to return with several mature objections such as her refusal to
see her father, the importance of her new social life and the comprehension of the consequences of
her immigration status which will close some employment doors in the future. She balanced pros and
cons during the abduction procedure and this balancing act led the Court to allow her to stay in the
239
U.S. The same reasoning has applied to an eleven-year-old girl who made a comparison between
her actual life in the U.S and her previous life in Colombia. She raised several rational arguments such
240
as the fact that in Columbia she could not play and be outside due to safety reasons or that she was
spending a lot of time alone. In this case, the Court did not notice any undue influence and allowed the
241
girl to stay in the U.S. . In Silverman v. Silverman, a ten-year-old boy was considered sufficiently
mature and had “particularly impressed by his behaviour in learning of the upcoming legal proceedings
242
and his desire to express his views in a letter and have them considered”. The youngest child to
have been listened to and have his views respected was eight years old and was not returned to
243
Chile.
3.5. Final observations
The children’s right to be heard in the U.S. does not depend on domestic provisions, but relies mostly
on soft-law. Therefore, there is no uniform method of children’s participation in court proceedings, this
divergence being reinforced by the variety of state’s legislation. Despite its federal implementation,
Article 13(2) of the Abduction Convention also suffers from this lack of harmonisation and is analysed
244
differently with in the country, which results in incoherent decisions. Finally, children’s views are
hardly taken into consideration, certainly due to the persisting tradition of patria potesta in the U.S. As
a consequence, the child’s objection clause is interpreted restrictively, and often dismissed.
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4. South Africa and the child’s right to be heard
“There is frequently more to be learned from the unexpected questions of a child than the discourses of men”
J. Locke

After the detailed analysis of the American practice surrounding the children’s right to be heard in
abduction procedures, this fourth chapter will give a precise overview of both legislation and case-law
of South-Africa dealing with children’s right to participation in the specific area of Hague abduction
cases. The relationship between South-Africa and the UNCRC will be touched upon, as well as the
recommendations of the UN Committee on the Rights of the Child on the particular subject of this
thesis (4.1). This international framework will be followed by the analysis of the impact of the African
Charter on the Rights and Welfare of the Child which has been ratified by South Africa in 2000 (4.2).
As done previously with the USA, the author will look at South-African specific children’s rights
provisions (4.3.) and finally, and end up by an examination of case-law (4.4).
4.1 South-Africa and the UNCRC
th

South-Africa signed the UNCRC in 1993 and ratified it on the 16 of June 1995. At the time of the
ratification, South-Africa was in a process of ending apartheid, and the UNCRC has been of particular
245
relevance as neither race nor colour can be used as a ground for discrimination against children.
Section 39 (2) of the South-African Constitution states that:
When interpreting the Bill of Rights, a court, tribunal or forum:
(…)
(b) must consider international law
(…)

This particular bullet-point gives a mandatory strength to international law, especially when this treaty
has been ratified by South Africa. As a result, judges and others authorities are compelled to rely on
the UNCRC but also on the Committee’s recommendations during the decision-making process. As a
result, some have argued, and the author joins this position, that the UNCRC is directly applicable in
South-Africa. In fact, when a children’s right is debated in front of a body/institution, this latter should
246
prefer “any reasonable interpretation of legislation that is consistent with international law”.
Therefore, the UNCRC can have a direct impact on the daily life of South-African children, an impact
that can be extended by a large scale awareness-raising and a specialised training of professionals
working with children.
As every other State-Party to the UNCRC, South-Africa must, in compliance with article 43 and 44 of
the UNCRC, submit a report every five years to the UN Committee on the Rights of the Child on the
process of implementation of the rights enshrined in the Convention. Surprisingly, the only available
concluding observations of the Committee on the Rights of the Child dates back to 2000. Regarding
our subject of interests, the Committee pointed out the need to promote public awareness on the
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participatory rights of children and to encourage respect for child’s views. As these Concluding
Observations were released more than fifteen years ago, it is hard to comment on it, since it is not
clear if they remain relevant. Nevertheless, the Committee on the Rights of the Child will examine
South African situation in September 2016, and this session will hopefully give more up to date data
248
and comments regarding the children’s right to participation. The State’s report, as well as the list of
249
250
issues and the replies to these list of issues by government have been released. The children’s
right to be heard is referred to only in the State’s report, and the Committee did not ask any question
in this field. Despite this, nothing prevents Committee’s members from asking questions related to
Article 12 UNCRC and its implementation in South Africa during the session, which might lead to
interesting recommendations.
The UNCRC is used by children’s rights activists but also by political parties as a tool to justify their
251
claims and legislative proposals to Governments. Since its entry into force in South-Africa, this
international instrument has influenced a lot of national legislation, and especially the national
Constitution which has dedicated a specific section to children’s rights. This clear-cut impact of the
UNCRC on the drafting of the South-African Constitution will be analysed more deeply in section
4.3.1. of this chapter. Besides this use as an implementation tool, reference to the UNCRC is also
found in several rulings, and is considered by the Constitutional Court of South Africa as “an
252
international instrument against which to measure legislation and policies”.
4.2. South-African and the African Charter on the Rights and Welfare of the Child
253

The African Charter on the Rights and Welfare of the Child was adopted in July 1990 and ratified by
254
255
South-Africa in January 2000. Even though the ACRWC largely reflects the UNCRC, this regional
instrument was adopted to respond to the need of a contextualised framework addressing the specific
256
issues that are faced by African children. As an example, Article 30 of the ACRWC refers to children
of imprisoned mothers and Article 31 mentions children’s responsibilities, issues that do not have any
counterpart in the UNCRC.
Even though the ACRWC does not identify the children’s right to participation in a specific provision, it
refers to it in the provision dedicated to the best interests principles - Article 4 (2) of the ACRWC which states that:
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U.N. Doc., Committee on the Rights of the Child, Concluding Observations of the Committee on the Rights of
the Child: South Africa, CRC/C/15/Add-122, 22 February 2000 at 6.
248
U.N. Doc., Committee on the Rights of the Child, Second Periodic Reports of States Parties due in 2002:
South Africa, CRC/C/ZAF/2, 17 March 2015.
249
U.N. Doc., Committee on the Rights of the Child, List of issues in relation to the second periodic report of
South Africa, CRC/C/ZAF/Q/2, 11 March 2016.
250
U.N. Doc., Committee on the Rights of the Child, South Africa’s response to list of issues in relation to its
second periodic report to the United Nation’s Committee on the Right of the Child, CRC/C/ZA/Q/2/Add-1, 3 June
2016.
251
A. Skelton, South-Africa, in T. Liefaard & J. E. Doek (Ed.), Litigating the Rights of the Child – The UN
Convention on the Rights of the Child in Domestic and International Jurisprudence 13 at 14 (2015).
252
South-Africa, S v. M (Centre for Child Law as Amicus Curiae) 2008 (3) SA 232 (CC), para. 16.
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Hereinafter ACRWC.
254
This elapse of time is mainly due to the requirement of fifteen signatures for the entry into force of the ACWRC
which was reached in November 1999.
255
See Tobin, supra note 34 at 92 and 112.
256
A. Loyd, The African Regional System for the Protection of Children’s Right 33 at 33 in J. Sloth-Nielsen (ed.)
Children’s Rights in Africa: A Legal Perspective (2008).
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In all judicial or administrative proceedings affecting a child who is capable of communicating his/her on views, an
opportunity shall be provided for the views of the child to be heard either directly or through an impartial
representative as a party to the proceedings, and those views shall be taken into consideration by the relevant
authority in accordance with the provisions of appropriate law

Without doing a lengthy analysis, this provision deserves several comments to allow a better
comprehension of the different obligations undertaken by South-Africa. The ACRWC calls for an
opportunity for every child to be heard in all judicial or administrative proceedings affecting the child.
The use of the verb “affect” is of the utmost importance as the child does not need to be directly
involved in the proceedings, and thus, the right to participation also applies to custody issues such as
international abduction procedures. Furthermore, the reference is made to the capability of a child to
communicate his/her own views rather than to the capability to form and express his/her views. In the
author’s opinion, this specific allusion is very important for young children. Indeed, a young child can
express his/her opinion in various ways such as painting or simply corporal expression, and the
resultant findings can therefore be taken into account by the relevant authority. Article 4(2) departs in
257
this way from Article 12 of the UNCRC, and targets a broader range of children. Regarding the
manner by which these views are to be presented before decision-makers, the provision allows for a
direct hearing but also for an impartial representative to convey the child’s views. By this latter, the
drafters did not limit the representation to be done by a lawyer for example. Therefore, any person
who knows the child and who is impartial can represent the child’s own views during the proceedings.
As for the UNCRC, South-Africa must submit a report every three years on its domestic
258
implementation of the ACWRC. Regarding our subject of interests, the Committee’s Concluding
259
Observations of the initial report of South-Africa highlighted the inclusion of children’s participation
260
in various laws affecting children; these measures will be discussed in the next section of this
chapter.
4.3. Specific children’s rights provisions
Children’s rights are echoed in several laws, and this section will give an overview of the most relevant
provisions for our study. As will be shown, the South African Constitution has an important influential
role in the implementation of children’s rights (4.3.1.) which is reflected into the Children’s Act 38 of
2005 (4.3.3). The manner by which the Abduction Convention has been implemented in South Africa
will also be analysed (4.3.2.) and finally, relevant case-law will be mentioned to assess the
effectiveness of the children’s right to participation in Hague abduction cases in South Africa (4.3.4.).
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It is interesting to note that some authors disagree on the interpretation of the verb “to communicate”, and find
that Article 4(2) ACRWC is more restrictive than article 12(2) UNCRC. However, the definition of the verb “to
communicate” is to share information with others by speaking, writing, moving your body or using other signals
(Cambridge Dictionaries Online). Therefore, communication is not limited to verbal expression and covers others
means of communication. K.-A. Cleophas & U. M. Assim, Child Participation in Family Law Matters Affecting
Children in South Africa, 17 Eur. J.L. Reform 294 at 296 (2015).
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Article 43 (1) (b) of the ACWRC.
259
African Committee of Experts on the Rights and Welfare of the Child, Concluding Recommendations by the
African Committee of Experts on the Rights and Welfare of the Child (ACERWC) on the Republic of South Africa
Initial Report on the status of implementation of the African Charter on the Rights and Welfare of the Child (2014).
260
Ibidem para. 27
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4.3.1. South-African Constitution

The South-African Constitution contains civil, political and socioeconomic rights and is described as
261
the result of “one of the most democratic and inclusive constitution-making exercise in history”.
Regarding children, this modern constitution has devoted an entire section “providing for protection
262
and advancement of children’s rights”.
It is beyond doubt that Section 28 of the 1996 South African Constitution was largely inspired by the
UNCRC. Section 28 (2) refers to the child’s best interests as of paramount importance in all matters
concerning the child and plays an important role in the country as a benchmark that must be used in
every decision affecting children. This concept did not wait for the UNCRC to appear in South Africa
263
and was established since the 1940’s. Other rights have been taken from the UNCRC such as the
264
265
right to name and nationality from birth, the right to be protected from exploitative labour practices
266
and the right not to be detained except as a measure of last resort.
Even though the South African Constitution does not constitutionalise children’s right to participation,
Section 28(1)(h) is of particular relevance for our study as it provides the children’s right “to have a
legal practitioner assigned to the child by the state, at state expense, in civil proceedings affecting the
child, if substantial injustice would otherwise result”.
S28 (1)(h) contains to some extent the principles enshrined in Article 12 UNCRC and 4(2) ACRWC
267
and recognises that the “child’s interests and the adults’ interests may not always intersect” It
applies in every proceeding where the child is affected regardless of whether the child is a party to the
268
269
proceedings or not. This legal representation is guaranteed, for every child, each time a
deprivation of such a legal practitioner would result in a risk of injustice, and does not depend on the
270
271
capability of the child to form and express his/her views or to communicate them. This latter term
272
of “injustice” is not defined by law and can cover a large range of situations into which international
abduction procedures play a role, in the author’s opinion. These are specifically high conflict cases,
and, as seen before, the parents who are directly involved in the proceedings tend to overlook the
273
child’s opinion and interests. Therefore, s28(1)(h) should be applied every time a judge has to
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J. Sarkin, The Drafting of South Africa’s Final Constitution from a Human Rights Perspective, 47 American J.
Comp. Law 67 at 85 (1999).
262
See Skelton, supra note 250 at 14.
263
South-Africa, Fletcher v. Fletcher 1948 (1) SA 130 (A).
264
Section 28 (1)(a), counterpart in Article 8 (1) UNCRC.
265
Section 28 (1) (e), counterpart in Article 32 UNCRC.
266
Section 28 (1) (g), counterpart in Article 37 (b) UNCRC
267
South Africa, Soller NO v. G and Another, 2003 (5) SA 430 (WLD).
268
J. Sloth-Nielsen & B. D. Mezmur, “2+2=5? Exploring the Domestication of the CRC in South African
Jurisprudence (2002-2006), 16 Int’I J. Child. Rts 1 at 15 (2008); Centre for Child Law, Guidelines for legal
representatives of children in civil matters at 3 (2016).
269
Section 28(1)(h) includes foreign children including unaccompanied children residing illegally in South Africa
as stated in Centre for Child Law and Another v Minister of Home Affairs and Others 2005 (6) SA 50 (T) at para.
28-29.
270
As it is in the UNCRC.
271
As it is in the ACWRC.
272
See D.W. De Bruin, Child Participation and Representation in Legal Matters LLD Thesis University of Pretoria
at 376-377 (2010) for criticisms of this vagueness.
273
Due to this lack of guidance, the Legal Aid South Africa has attempted to define the concept of injustice by
mentioning several factors to help ascertain the presence of a substantial injustice such as the seriousness of the
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decides about a Hague abduction case. If the national provision appears to be in accordance with its
international and regional counterparts, one notable difference must be highlighted. The drafters of the
South-African Constitution required that the representation must only be done through a legal
representative. This restrictive approach cannot be found either in the UNCRC or in the ACRWC
274
where the doors are left open for the appointment of a psychologist or counsellor. Even though it
seems that this practice tends to a better protection of the child by a professional who knows the legal
specificities of the procedure, he/she might not be the right person to express the child’s views. A
contrario, if the child has been seen by a psychologist before, he/she will be more confident to speak
with this person rather than the legal representative. This imposition of a legal professional assistance
could have adverse effects in cases where the child is particularly young. Indeed, he/she might have
already created bonds with some professionals, and he/she must now create another relationship with
his/her attorney. It is a lot of unknown people that the child has to trust in a short period of time, such
as the judge and his/her new attorney, and the existence of former relationships with psychologists or
social workers should not be underestimate. The question is now to know whether this rule is in
compliance with the UNCRC or not, but as no report has been sent to the UN body since the end of
275
the 1990s, it has not yet been answered. The author is of the opinion that this contradiction is not
276
fully in compliance with the UNCRC,
and doors should be left open for other professionals such as
277
social workers or psychologists to give effect to the child’s right to participate. These latters could be
offered a special legal training to be aware of the juridical particularities, and all the stakeholders –
judges, parents- could benefit from this precise and accurate representation of the child’s views. When
278
the child is very young, the function approximates that of a Curator ad litem.
4.3.2. The Implementation of the Abduction Convention
South-Africa ratified the Abduction Convention in 1996 which had been incorporated into domestic law
through The Hague Convention on the Civil Aspects of International Child Abduction Act 72 of 1996.
This latter has been now replaced by Chapter 17 of the Children’s Act 38 of 2005 which entered into
st
force on the 1 April 2010. Child Abduction is dealt with in Chapter 17 of the Children’s Act where
Section 275 mentions that the Abduction Convention “is in force in the Republic and its provisions are
law in the Republic, subject to the provisions of this Act”. As an indication of this integration, the
Abduction Convention has been added as an appendix to the Children’s Act.
Section 278 of the Children’s Act retains jurisdiction for High Courts, excluding as a result lower courts
from the possibility to decide upon international abduction cases. As explained before, this
centralization of jurisdiction is beneficial in several aspects such as furthering judges’ specialisation or
issue for the child and the complexity of the relevant law and procedure. Legal Aid Guide 2014 at 65 (13th
Edition).
274
South Africa, Soller NO v. G and Another (2003 (5) SA 430 (WLD) ; See Sloth-Nielsen & Mezmur, supra note
267 at 17.
275
The issue has not been raised by the Committee on the Rights of the Child in its List of Issues mentionned
earlier, however, the Committee’s members could raise directly the question during the hearing.
276
J. Sloth-Nielsen, Realising Children’s Rights To Legal Representation and to be Heard in Judicial Proceedings:
an Update, 24 S. Afr. J. On Hum. Rts. 495 at 498 (2008)
277
The Family Advocate employs social workers as well as psychologists to work on Hague Abduction cases who
are trained on how to interview the child. See Section 4.3.3.1 for more details.
278
J. Julyan, The Hague Convention on the Civil Aspects of International Child Abduction – Recent Developments
in South Africa, 2nd Annual Johannesburg Family Law Conference – 2 October 2015 at 3; South Africa, Du Toit
and Another v. Minister of Welfare and Population Development (2003 (2) SA 198 (CC); A. Moyo, Child
Participation under South African Law: Beyond the Convention on the Rights of the Child?, 173 at 178 (2015) 31
SAJHRî. The distinction between the child’s legal representative and the curator ad litem will be done in Section
4.3.3.1.

36
Juliette Duchesne

Version 11.07.2016.

and harmonizing decisions. However, South-African High Courts have broad civil and criminal
competencies and are not equipped with a specialised family chamber, meaning that loads of judges
are competent for international abduction cases. As a consequence, judges were lacking experience
and specialisation in this specific field. To counter this, the decision was taken, in 2007, to nominate
279
judges who will be specialised in international family law cases. This positive reform is a good
example of a best practice surrounding the Abduction Convention and its implementation in domestic
law and countries which do not centralise jurisdiction, such as the USA, should take their example
from these models. However, if the practice is implemented de jure, it seems that de facto, this
specialised training is not yet correctly implemented and judges still lack specialisation. Indeed, some
recent decisions show that judges still lack specialization and are not aware of national landmark
cases. For example, the 2015 ruling in Central Authority v KT is in total contradiction with the Penello v
280
Penello case of 2004, despite very similar facts. While in the latter, the argument based on Article
13(1)(b) was dismissed by the court justifying that the abducting parent could not be rewarded for
his/her action, the court ruled to the contrary in the former. This decision has been considered to drive
281
“a coach and four through the Convention” and to be an anomaly in the jurisprudence.
282

The South-African Central Authority is the Chief Family Advocate which delegates authority to
283
locally-based Family Advocates. These latter employ social workers as well as advocates who are
dedicated to Hague Convention cases. In 2015, twenty-eight incoming and outgoing return and access
284
applications were handled by them.
4.3.3. Children’s Act 38 of 2005
Even though the UNCRC is not directly enacted into law, the Preamble of the Children’s Act 38 of
285
2005 refers to this international instrument as well as to the ACRWC as sources for the need to
extend particular care to children. As explained in Section 4.3.1., S28(1)(h) of the South African
Constitution consecrates the right for every child affected by a civil proceeding to be legally
represented if injustice would otherwise result. This particular right has found its first implementation in
the 2003 Soller v G case where, for the first time, a child was represented separately from his parents
286
and granted the right to express his views which were considered as equal as his parent’s ones. As
a result, now, the right to a distinct legal representation from parents is seen in correlation with the
child’s right to participation. This specific section will be dedicated to the Children’s Act 38 of 2005 and
its coverage of legal representation (4.3.3.1) and of participation (4.3.3.2.).
4.3.3.1. Legal representation
This constitutional right of participation has been accorded more detail by the Children’s Act which
st
entered into force on the 1 of April 2010. Two of its provisions address directly legal representation:
279

Hague Conference, Conclusion and Recommendations of the fourth Meeting of the Special Commission to
Review the Operation of the Hague Convention of 25 October 1980 on the Civil Aspects of International Child
Abduction (March 22-28, 2001) at para 3.1 î; See Van Heerden, supra note 174 at 23-24.
280
South Africa, Penello v Penello (2004) 1 al SA 32 (SCA).
281
See Julyan, supra note 278, at 14.
282
Section 276 of the Children’s Act 38 of 2005.
283
Section 277 of the Children’s Act 38 of 2005.
284
Information obtained from a discussion with Julia Sloth-Nielsen.
285
Hereinafter Children’s Act.
286
South Africa, Soller NO v. G and Another 2003 (5) SA 430 (WLD). See South Africa, Fitschen v Fitschen
(1997) JOL 1612 (C) for an earlier case where s. 28(1)(h) was raised but dismissed; South Africa, Ex Parte van
Niekerk and Another: In re Van Niekerk v. Van Nieker (2005) JOL 14218 (T); See De Bruin, supra note 272 at
346.
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section 29(6) and section 55. In section 29(6), the child’s access to legal representation is guaranteed
for children in all care, contact and guardianship proceedings, while section 55 expresses the court’s
power to contact the Legal Aid Board in cases where, in the court’s opinion, it is in the best interest of
the child to be represented. An important caveat must be highlighted here: section 55 only applies to
Children’s Court which is a lower court and excluded from hearing Hague cases. However, it must be
born in mind that Section 10 of the Children’s Act provides for a general right to participate and that
these two provisions must be read in combination.
Fortunately, before the enforcement of the right to legal representation, children were not deprived of
representation before courts, and curator ad litem was appointed for young children. This role still
287
exists and aims to protect children who are lacking capacities. Therefore, curator ad litem does not
288
represent the child’s views but rather what is in his/her best interests.
In addition to his/her duties of
providing reports, the curator ad litem will determine the necessity to appoint a legal representative for
289
the child in cases where such an appointment is not made mandatory by law. Simultaneously to the
290
curator ad litem, the Family Advocate was also used before the entry into force of the Children’s
Act. The Family Advocate is still used in cases where a legal representative is appointed and this
particular role is characterised by its neutrality between parties and its advisory role towards the court.
291
292
This functionary reports
and makes non-binding recommendations to the court into which the
293
child’s views and best interests are reflected and balanced, even though they, sometimes, do not
294
correspond. This is done by the conduct of an inquiry during which all the relevant stakeholders are
heard. The Family Advocate does not represent any party to the proceedings, but rather acts like an
intermediary between the different parties.
However, in Hague Abduction cases, the Family Advocate has a more active role. Indeed, it is bound
to pursue the Hague application for the left-behind-parent who approaches their own central authority.
This obligation derives from Article 7 (1) (f) of the Abduction Convention which states that the Central
Authority shall “(…) initiate or facilitate the institution of judicial or administrative proceedings with a
295
view to obtaining the return of the child (…)”. Moreover, this obligation is reinforced in the Children’s
Act by both Section 276 (2) where it is reminded that “the Chief Family Advocate must perform the
functions assigned by the Convention to Central Authorities” and Section 275 which assimilates the
Abduction Convention to law in the Republic. In this sense, the Family Advocate is a party to the
procedure.
As in the U.S., children’s legal representation can be done in two different ways: the client directed
legal representative and the best interests legal representative i.e. the former defending the child’s
position and the latter arguing for the child’s best interests. It is, however, important to emphasise that
287

To learn more on the role of curator ad litem in South Africa see T. Boezaart, The role of a curator ad litem and
children’s access to the courts, 46 Vol. 3 (2013) DEJURE 707-726.
288
See Sloth-Nielsen, supra note 275, at 500; A. Engelbrecht, Critical Analysis of Child Participation and
Representation of Children in Legal Matters, LLM Thesis, University of Pretoria at 27-28 (2013).
289
See Cleophas & Assim, supra note 257 at 301.
290
The Family Advocate was created by the Mediation in Certain Divorce Matters Act 24 of 1987.
291
Section 278(1) for Hague abduction cases.
292
See Engelbrecht, supra note 288 at 26.
293
See De Bruin, supra note 272 at 358.
294
See Guidelines for legal representatives of children in civil matters, supra note 266 at 5; See Cleophas &
Assim, supra note 257 at 302.
295
See South Africa, Family Advocate v. R (2013) ZAECPEHC 10 at para. 5; KG v. CB & others (748/11) (2012)
ZASCA 17 at para. 20. Before the entry into force of the Children’s Act 38 of 2005, this obligation was settled in
the Hague Convention on the Civil Aspects of International Child Abduction Act 72 of 1996. See reference to this
act in Family Advocate Cape Town and Another v. Chirume (6090/05) (2005) ZAWCHC 94.
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even if the best interests legal representative defends what he/she thinks is in the child’s best
296
interests, the child’s views are a necessary part of the determination of the child’s best interests.
The choice between these two types of legal representatives is done by the assessment of the child’s
297
sufficient age and maturity: when the child has been ascertained as having reached a sufficient
capability, his/her attorney will represent the child’s wishes, otherwise, the best interests legal
298
representative will make decisions on behalf of the chid. Obviously, in cases where the child is very
young, the role played by curator ad litem and the best interests legal representative are very
299
similar.
4.3.3.2. Mandatory Legal Representation in Hague Cases
Regarding Hague Abduction cases, Section 279 of the Children’s Act is the key provision regarding
300
legal representation by making children’s representation mandatory in these cases. It is the only
time that child’s legal representation is made compulsory in civil proceedings. This legal
representation will be of utmost important especially when the child objects to his/her return in his/her
country of habitual residence based on Article 13(2) of the Abduction Convention. Finally, the legal
301
representative is generally provided by the Legal Aid Board which recognised abduction cases as
matters where legal representation could be ordered even before the entry into force of the Children’s
302
Act. The training of legal representatives is important, and recent decisions show that legal
representatives are not well aware of the specificities of the Abduction Convention. In Central
Authority v. RR, the court had to dismiss both the psychological report and the child’s attorney’s report
because they had wrongly approached the matter, arguing on the custody dispute rather than
303
discussing on the child’s return to the country of habitual residence.
4.3.3.3. Participation
st

Section 10 of the Children’s Act, which came into force on the 1 July 2007, enshrines the children’s
right to participation in a phrasing similar to Article 12(2):

296

South Africa, Central Authority of the Republic of South Africa v KT 2015 JDR 0036 (GJ); See Julyan, supra
note 277 at 18; South African Law Reform Commission, Family Dispute Resolution: Care of and Contact with
Children (December 2015) at 35.
297
See Cleophas & Assim, supra note 257 at 301; See Family Dispute Resolution: Care of and Contact with
Children, supra note 296 at 55; The Centre for Child Law University of Pretoria has drafted guidelines which are
not yet published but which clarified the distinction between these two roles: Centre for Child Law University of
Pretoria, Draft Guidelines for Legal Representatives of Children in Civil Matters (2010).
298
South-Africa, B & Others v. G 2012 (2) SA 329 (GSJ) at para 12.
299
See Julyan, supra note 278 at 8; Central Authority Republic of South Africa v. RR 2014 JDR 2645 (GP). South
Africa, Central Authority of the Republic of South Africa v B 2012 2 SA 296 (GSJ) para. 2; See De Bruin, supra
note 272 at 372-374; South Africa, Centre for Child Law v Minister of Home Affairs 2005 (6) SA 50 (T).
300
The South African Law Reform Commission has released, in December 2015, a report which argue in favour
of an amendment of section 279 of the Children’s Act. This reform could have an impact on the role of the Legal
Aid South Africa and legal representation of children. See Family Dispute Resolution: Care Of and Contact with
Children, supra note 296 at 51.
301
This legal assistance is at State expense.
302
See De Bruin, supra note 272 at 368.
303
South Africa, Central Authority v. RR 2014 JDR 2645 (GP).
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Every child that is of such an age, maturity and stage of development as to be able to participate in any matter
concerning that child has the right to participate in an appropriate way and views expressed by the child must be
304
given due consideration.

Before any further comments, it is important to emphasise that Section 10 contains a general principle
of children’s participation, and is not limited to participation in court proceedings, but covers any
decision related to the child such as, for example, school governance. Considering the particular focus
of this thesis, Section 10 will be examined in relation to civil proceedings.
The terms “appropriate way” are unusual and cannot be found either in the UNCRC or the ACWRC.
This expression, in the author’s opinion, emphasises the need for a child-friendly hearing by which the
305
child will be less stressed by the situation, and will enable him/her to express a clearer and precise
opinion. For example, the language of the judge should be adapted to the child’s age, and the official
clothes of judges and lawyers should be replaced by informal clothes. Moreover, it also highlights that
306
the method of hearing should correspond to the age and developing competencies of the child: the
hearing of a teenager cannot be conducted in the same circumstances that the hearing of an infant.
This comment illustrates a major difference between Section 10 of the Children’s Act and section 28
(1)(h) of the Constitution: when in the latter, children become party to the proceedings by being legally
represented, in the former, children’s participation is interpreted more broadly and is not narrowed
307
down to legal representation.
Two distinctions must, however, be highlighted between the domestic provision and its regional and
international counterparts. Indeed, for the first one, whereas Article 12(2) UNCRC asks for the views
308
to be expressed freely, the Children’s Act did not take this aspect into consideration. While this
absence does not necessarily have tremendous consequences, it can underestimate the power of
parental influence which can definitely have an impact on the child’s opinion, especially in custody
procedures. The second distinction comes up with the use of the age and maturity of the child. For the
drafters of the UNCRC, these two factors should be used to ascertain the weight to give to the child’s
opinion. A contrario, they play a different role in Section 10 of the South African Children’s Act, and
are to be used at an earlier stage i.e. the judge needs to decide on the capacity of the child before
allowing him/her to participate. This requirement can be seen, in the author’s opinion, as an obstacle
to children’s participation. In fact, young children who did not reach, in the judge’s opinion, such an
age and maturity, will not be able to participate in court, even though it has been prove that every
child, regardless of his/her age, can express an opinion.
As seen in the previous section, the Children’s Act provides independent legal representation of
children involved in Hague abduction cases, and therefore, it gives effect to their right to participation.
Moreover, a correlation can be made with section 31(1)(a) of the Children’s Act which states that:
Before a person holding parental responsibilities and rights in respect of a child takes any decision contemplated
in paragraph (b) involving the child, that person must give due consideration to any views and wishes expressed
by the child, bearing in mind the child's age, maturity and stage of development
304

This provision has been inspired by McCall v. McCall 1994 (3) SA 201 (C) at 207 where for the first time the
child’s wishes were recognised as part of the child’s best interests. This analysis has been endorsed by the
Supreme Court of Appeal in F v. F 2006 (3) SA 42 (SCA).
305
See Section 42(8)(a) of the Children’s Act where children’s hearing are asked to be conducted in rooms which
are furnished and designed in a manner aimed at putting children at ease.
306
See Moyo, supra note 278, at 178.
307
See Family Dispute Resolution: Care Of and Contact with Children, supra note 296, at 35-36 ;See De Bruin,
supra note 272 at 329.
308
See Moyo, supra note 278, at 175.
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This provision can be related to our subject of interest as parent holding parental responsibilities must,
according to 31(1)(b)(ii), consider their child’s views before taking a decision affecting the contact
between him/her and the other co-holder of parental responsibilities. This situation is encountered
especially in international abduction cases, and the Children’s Act emphasises the importance for
parents to take into account their child’s views.
4.4. Case analysis
This section will be devoted to the analysis of the children’s right to participation in Hague Abduction
cases. As for the U.S., the first part of this section will look at the participation of children in abduction
procedures (4.4.1.) and the second part will analyse the use of Article 13(2) by South-African judges
(4.4.2.).
4.4.1. Participation
As explained before, the Children’s Act granted jurisdiction to High Courts to hear Hague Abduction
cases, and in 2007, a reform allowed the nomination of specialised judges for these particular cases.
Moreover, possibilities of participation in such procedures have now become mandatory through legal
representation, due to sections 10 and 279 of the Children’s Act. Depending on the child’s age and
maturity, the legal representative will argue on the best interest of the child or on his/her views. Those
legal provisions surrounding participation have resulted in a range of decisions which do not depart
from each other as can be observed in the U.S.
Courts are now recognising their responsibilities to offer the child an opportunity to express his/her
views and to participate in the procedure. In Central Authority v. Reynders, the judge stated that both
the Abduction Convention and Section 10 of the Children’s Act require:
that I must give due consideration to the views expressed by the child, and allow it to participate in the matter
before me, obviously with due regard to the child’s age, maturity and stage of development.

309

This quotation centralises all the important elements which need to be taken into account i.e. the
consideration of the views, the opportunity to participate and the balancing act with the personal
310
particularities of the child. The hearing of the child is often done in chambers which is beneficial to
the child as the stress that can be provoked by an official hearing is decreased when this discussion is
done in a more informal way. For young children, an advocate will observe them in the family context
311
and have a short and simple conversation with them.
Nonetheless, it can happen that the judge refuses to hear the child because he/she is overstressed by
312
the situation, or refuses to take into consideration the child’s views because the answers have been
orientated by the way the child has been interviewed. This last situation is deplorable and is illustrated
313
in Central Authority and Another v. B where the child’s attorney neither asked the correct questions
nor gave all the correct information to the child to enable him/her to have an overall understanding of
the case. However, the judge concluded that even if the child had the adequate information, he was
not sufficiently mature to have his views taking into account. Nonetheless, this case illustrates well the
importance of the availability of training for attorneys.
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The best interests principle as enshrined in Section 28 (2) of the Constitution plays also an important
role and is examined by every judge, especially when analysing a defence under the Abduction
Convention under either Article 13 or 20. The child’s wishes are considered to form part of this
314
analysis, and no age limit can be found in case-law.
This children’s participation right is well implemented in South Africa, to the extent that, for example, in
315
Central Authority v. RR, the judge blamed the child’s attorney for having given too much
consideration to the child’s view rather than to have taken a decision on the behalf of the child,
316
therefore acting more like a best interests attorney or a curator ad litem. This case also illustrates
the subjective character of the age and maturity assessment. Indeed, while the attorney can consider
that the child has reached a sufficient level of maturity to have an overall understanding of the legal
implications of the procedure, the judge might not reach the same conclusion.
4.4.2. Article 13 (2)
Article 13(2) of the Abduction Convention is reflected in Section 278 (3) of the Children’s Act which
states that:
the court when considering a Hague Convention application must afford the affected child an opportunity to object
and, having regard to the child’s age and maturity, give due weight to any such objection.

In the author’s analysis of case-law, few decisions could be found referring directly to the child’s
317
objection clause of the Abduction Convention, and Section 278(3) of the Children’s Act could be
one of the justification for it. Judges are compelled to encourage children’s participation and to allow
for separate legal representation. Moreover, they must consider any objection of the child to his/her
return to his/her country of habitual residence due to domestic law. Therefore, when an objection is
raised, the attorney might rely directly on the domestic provision rather than on its international
counterpart, and even if he/she does not do it, the judge is under the obligation to do so. For example,
318
in Central Authority v. Iguwa, an eight-year-old boy objected to his return to Ireland, and threatened
to commit suicide. This defence should normally be dealt with under Article 13(2) of the Abduction
Convention. However, the judge did not refer to this provision but he recognised that the child‘s views
should not be entertained, certainly due to his domestic obligations regarding the right to children’s
participation. In this case, the judge decided to order the return of the boy to Ireland arguing, among
others, that to ask for a Family Advocate’s report would go against the aims of the Abduction
Convention. In Central Authority v. Reynders, the child objected to her return in U.S., and the court
319
relied mostly upon section 278(3) of the Children’s Act rather than on Article 13(2). In Family
320
Advocate v. Baillie, the child objected to his return to England, but the exception was examined
314
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under Article 13(1)(b) of the Abduction Convention, a method that can be done but which is not
unanimous, as explained in Chapter 2 Section 2.5 of this thesis. However, the child’s objection clause
321
is also considered by courts as a separate defence.
The judges analyse Article 13(2) based on the four questions mentioned in Chapter 2 Section 2.3.1.2
322
of this thesis, which have been firstly used by an English court in the Re T. case. This case is
recognised by South-African courts as a landmark decision, and judge have followed the same
323
analysis since then. In contrast to the U.S., a non-return order can be found relying only on the
child’s objection clause such as in Central Authority and Another v. B where Article 13(2) was the only
debated question.
The first step of Article 13(2) analysis is to determine whether the child strongly objects or mainly
expresses a preference, and to do so, judges take into account the basis of the child’s refusal: it must
be based on the objection to return to the country of habitual residence and not on the refusal to return
to the left behind parent. This has been emphasised a few times by judges such as in Central
324
Authority v. De Wet.
The second step is to assess the child’s maturity, a phase that is recognised as essential since the
1990s where the court held, in MacCall v. MacCall, that:
f the Court is satisfied that the child has the necessary intellectual and emotional maturity to give in his expression
of a preference a genuine and accurate reflection of his feelings towards and relationship with each of his parents,
in other words to make an informed and intelligent judgement (then) weight should be given to his expressed
325
preference.

The role of experts is important here, and judges often rely on their reports to enable an impartial and
326
objective assessment. Experts also intervene sometimes to ascertain the harmful effects that a
return order could have on the child. However, these reports can sometimes be dismissed by judges
327
who feel that the statements they contain are too exaggerated. No age limit can be found in caselaw, and the assessment is made on a case-by-case basis, taking into account several factors such as
328
the reports of the legal representative and psychologists who met the child earlier.
The third step is to decide which weight to give to the child’s views, and especially to assess the
possibility that the child was under undue influence from the abducting parent. Due to the legal
representative, this unconscious influence can be limited to a certain extent and judges have, on
several occasions, reminded that the real question is to determine whether or not the influence is
undue. The child will undoubtedly be influenced by the proceedings, and judges need to carefully put
the circumstances of the case in perspective. In Central Authority v. Reynders, the girl’s views were
recognised as less objective than required, but this lack of impartiality was justified by the proceedings
329
and her involvement in it. Along the same lines, a child can argue that he/she is happier in his/her
321
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new environment because of the involvement and participation of the abducting parent in his/her life,
330
but, for courts, this does not amount to undue influence but more to parenthood. To the contrary, a
case of undoubtable undue influence can be seen in Family Advocate v F where a five-year-old girl
qualified her mother as evil and stated that she would always be on her father’s side. In this case, the
judge stated that “her negative attitude towards her mother is not natural”, and that she was under
331
influence. This step can sometimes be subjective, but impartiality and coherence between decisions
are ascertained by the limited number of competent judges for Hague Abduction cases.
The fourth step is whether to use the discretionary power or not accorded by the Abduction
332
Convention to judges through its Article 18. When assessing the child’s objection clause, judges
333
must take into account several factors including the best interests of the child and information
relating to the social background of the child as emphasised by the famous ruling of the 2000 South
334
African Constitutional Court in Sonderup v. Tondelli. In this case, the constitutional court judges
highlighted the special nature of the exceptions contained in Article 13 and 20 of the Abduction
Convention which do not call for a broad interpretation but should rather be interpreted as a solution to
335
be used in extreme circumstances to protect the welfare of the child.
4.5. Concluding observations
The South African situation is different to the U.S. one, and this thesis will argue that this variation is
largely due to the impact of the UNCRC and the ACWRC. Indeed, both legislation and case-law refer
to these international and regional instruments. Regarding children’s participation, children’s legal
representation is mandatory in Hague abduction cases, and judges are compelled to give due
consideration to child’s wishes depending on their age and maturity. Moreover, a centralization of
jurisdiction has occurred, decreasing, as a result, the number of competent judges while increasing
coherence between decisions. However, despite this idealistic landscape, judges are still not attuned
enough to the specificities of the Abduction Convention which could lead to some contradictory
decisions.
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5. The right to be heard in abduction procedures: myth or reality?
“If we are to treat children with dignity, we should not invalidate their objections and views simply because they
336
are young”

After this in-depth analysis, it is now time to give a clear answer to our question of research: is the
right of children to be heard effective in abduction procedures, and does the UNCRC have an impact
on this effectiveness? This thesis will argue that more and more attention is paid to the right of
337
children to be heard in decisions affecting their daily life. This tendency relies on several factors
among which the UNCRC is an important one. The author has taken the Abduction Convention as a
point of comparison. Both the U.S. and the South African approaches to the children’s right to be
heard in abduction procedures have been detailed in the last chapters. This overview has enabled the
highlighting of several differences, and, it can be said that the effectiveness of children’s right to be
heard does not depend on the Abduction Convention itself, but mainly on the willingness of Statesparties, which is largely influenced by their ratification of international and regional human rights
treaties.
The first important criterion, which plays a crucial role in the recognition of the children’s right to be
heard in domestic proceedings, is the access of children to legal representation. Even if it is
considered as an indirect way of enabling the child’s participation, states seem to analyse it as
providing the best way to combine the growing consensus towards the need to hear children and their
presumed lack of capabilities. The appointment of a legal representative has the advantage to allow
the child’s wishes to be represented in front of the court, without requiring the child’s hearing by the
judges. This practice is also considered beneficial by those who advocate that the child’s interview
provokes some delays and is therefore in contradiction with the aims of the Abduction Convention for
a speedy procedure. Moreover, with legal representation, the child’s wishes will be placed in a legal
framework and thus have more strength and impact during the debate. Despite these advantages, the
child’s legal representation results in the child being a party to the proceedings and, in the author’s
opinion, this involvement could contribute to an increase in the tension between the child and his/her
parent(s). Of course, this consequence depends on the content of the argumentation of the attorney
and the child’s wishes, but it can be wondered whether such participation is always in the best
338
interests of the child.
Besides these comments, it is important to highlight some challenges faced when providing the child
with a legal representative. Indeed, a legal representative of quality depends largely on the financial
resources of the states for two reasons: the availability of the representative and his/her adequate
training. Due to financial constraints, states may often not be able to afford the services of senior legal
representatives. Therefore, junior legal representatives will generally exercise this task. Without
underestimating the capacity of junior attorneys, senior legal representatives have more experience
and knowledge and children could have their views better represented by them in front of the court.
However, this debate only occurs when the state has the possibility to provide legal representation
and it should be emphasised that, sometimes, the state is not even able to supply the legal
339
representation. In these situations, the children’s right to participation is dependent on the legal
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framework that must be applied by the judge and by the presence or not of a provision giving the
availability for children to express their views.
Besides this issue of availability, the quality of the representation is also an important aspect and
should be better thought through. Indeed, as mentioned in the analysis of South Africa, the child’s
views can be dismissed due to attorney’s errors or inexperience. Such discomfiture could be avoided
with some specialised training, which should include the analysis of the different exceptions possible
under the Abduction Convention but also the overview of best practices around the world. Indeed, it is
important that exchanges of methodologies take place between judges, but also between Central
Authorities that have to deal with international abduction cases. As everything is linked, the training of
a limited number of judges is more affordable and more likely to enhance quality than the training of
hundreds of judges.
To conclude on legal representation, it must be acknowledged that this practice represents a
welcomed step toward the adding of the child’s voice to the voices of the other parties, but also that an
indirect hearing through a social worker or psychologist is in compliance with the obligations under
340
Article 12 of UNCRC. Nevertheless, some weaknesses of this indirect participation should be
mentioned. Indeed, states should not limit the right to be heard to legal representation, and should
provide the opportunity for the child to be heard in every case where the decision will affect him/her.
The effectiveness of the children’s right to be heard cannot only be based on the possibility of legal
representation and the child’s hearing enables the decisions-makers to gather more information about
the conflictual situation. The benefits of a direct hearing must not be undervalued and the hearing of
the child will also provide the judge with the means to understand the child’s perspective on the
341
situation and to assess the impact of any possible influence on the child’s wishes.
A second factor has a large impact on the effectiveness of the children’s right to be heard: the
enforceable nature of the rule enshrining the right. In South Africa, children’s right to representation is
guaranteed by the Constitution and the Children’s Act. This legal implementation can be seen as a
direct impact of the UNCRC which, in Article 4, requires states to take all appropriate measures to
comply with their obligations. In the U.S., this right is contained in guidelines drafted by the American
Bar Association which concern only attorneys. As a consequence, judges are not urged to apply these
guiding rules to their cases. Therefore, if a child is not represented in a Hague Abduction cases, the
law will not be violated and neither the attorney nor the judge will be held responsible. As a result,
children are less protected when rules are contained in soft law documents because of their reduced
influence and strength. Regarding children’s participation, South African judges are compelled to hear
342
children depending on their age and maturity, an obligation that has no counterpart in the U.S. This
lack of provision enshrining the possibility for every child in each procedure to be heard is a gap that
should be resolved by a US federal law applying to all states. Such a provision could benefit children
in a numerous way, especially because there is no global consensus on the manner by which to hear
child’s voices. Considering especially abduction procedures, the Abduction Convention is, in the
author’s view, lacking a general principle recognising the right for children to be heard in every case.
The drafters should not have limited the scope of the right to be heard only in Article 13(2), as this
provision is an exception to the prompt return of the child, and is used only in cases where the child
objects to his/her return and therefore is put in opposition to the left behind parent.
The effectiveness of the right to be heard is also impacted by the professionalism of judges and
attorneys who will have to deal with children. Concerning judges, being able to interview children and
340
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to assess whether they have reached, or not, a sufficient level of maturity to have their views taken
into account is largely dependent on the quality of the training provided by the state. Unfortunately, it
has been shown that all judges are not well specialised, and that divergences appear between
countries, despite several positive steps undertaken, for example, by South Africa such as the
decrease of competent judges and their specialization through training. As mentioned earlier, the
training of judges depends on the financial resources of the state, and even if de jure it could be
inferred that the country has reached a powerful level of effectivity, the implementation of the practice
can be undermined due to a lack of resources.
Some situations have shown that attorneys are not specialised with the specificities of the Abduction
Convention, and such a gap could have damaging consequences for the child. In fact, if on the one
hand, the child’s objection clause is not raised due to the attorney’s lack of knowledge and on the
other hand, that there is no provision asking the judge to take into account the child’s opinion, he/she
343
will not be heard during the procedure. This could result in the child being seriously harmed by
his/her return to the country of habitual residence.
To conclude, the children’s right to be heard in abduction procedures is on a trajectory to be more and
more effective, but the lack of a clear provision in the Abduction Convention on the necessity to hear
children in each case makes this right less effective than it should be. Children are dependent on the
national rules of each State-Party, and the enforcement of their rights and their protection varies
across the world. Even though this divergence tends to be diminished by the drafting and ratification of
international and regional human rights treaties such as the UNCRC, non States-Parties to these
conventions are still free agents and children are the most affected persons by this.
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6. General Conclusion
The aim of this thesis was to analyse the effectiveness of the children’s right to be heard in the context
of abduction procedures as dealt with by the Abduction Convention. Two countries had been chosen,
respectively the United States of America and South Africa, to enable a concrete examination of the
right to legal representation and participation in front of domestic courts. This particular opposition
had, as a goal, to see whether the UNCRC had a real impact on the children. Indeed, the U.S. is the
only country which has not ratified this international human rights treaty. Therefore, in the author’s
view, the combination of two countries with different international obligations could only be interesting.
The purpose of this thesis was to highlight the importance of the ratification of the UNCRC by showing
the impact that this instrument can have on the children’s right to participation, here in the sombre
context of international abductions.
The second chapter was devoted to the in-depth analysis of the children’s right to be heard, with a
special focus on international abduction procedures. A short history of the shift from considering
children as passive actors to children as active participants of the civil society was given as an
introduction to the subject. These opening remarks were followed by a broad examination of Article 12
UNCRC which was divided into two main branches. On the one hand, it was reminded that Article 12
(1) UNCRC entails States to assess on a case-by-case basis the child’s capacity to form his/her own
views, in order to give an according weight to the opinion that was given by the child. In this
evaluation, attention must also be paid to the possible influence of parent, also called the parental
alienation syndrome, but also to the possible reluctance of the child to give his/her opinion on the
conflictual situation. This resistance should be respected, as the UNCRC insists on the “voluntary”
character of the opinion expressed. On the other hand, the particular object of Article 12 (2) was
highlighted considering its limited application to judicial and administrative proceedings. In this context,
the possibility of being heard in various ways was emphasised. These possibilities - which includes
among others legal representation, interviews with the judges in chambers, psychological reports,
consultations in the familial contexts etc. - are useful and especially so in cases where decisionmakers are looking for the views of young children. The same detailed examination was done
regarding the Abduction Convention where the objectives of this latter were mentioned as well as its
scope of application. This chapter was concluded by a section merging our two fields of research - the
children’s right to be heard and the Abduction Convention – where the absence of a general principle
on children’s right to be heard was underlined, even though Article 13(2) of the Abduction Convention
allows for this right to play a role in the procedure. This non-appearance was justified by the early
drafting of the Abduction Convention, before any international treaty on children’s rights. Finally, both
the use of the child’s clause objection and its history were underscored and four stages were
distinguished in the functioning of the exception which can be summarised as the analysis of the
strength of the objection, the assessment of child’s age and maturity, the decision on the weight to
give to the objection and the use, or not, of the judge’s discretionary power. Interestingly, these steps
were taken by the author from an English decision, and as it has been shown, this ruling had been
referred to in South African case-law as a landmark decision. A short reference was also made to the
combination used by some judges and attorney between Article 13(2) and Article 13(1)(b); however,
this link is not unanimously approved.
The third chapter was dedicated to the analysis of the American practice towards the children’s right to
be heard in abduction procedures in order to determine whether this right was effective despite the
non-ratification of the UNCRC. The arguments justifying this reluctance against the UNCRC were
considered, in addition to the opposition to the ratification of the American Convention on human
rights. The third section examined the existing specific children’s rights provisions in American
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legislation. It was here shown that, certainly due to its earlier drafting, the U.S. Bill of Rights largely
reflected the opinions of that period, despite some mitigated attempts by courts to include the notion of
children as rights-bearers. The next section analysed the statutory law, beginning with the
implementation of the Abduction Convention which was effected by the ICARA. It was pointed out that
the main problem of this Act, despite it not referring to children’s right to participation, was its broad
granting of jurisdiction to both federal and states courts, resulting in a large number of competent
judges. Subsequently, through this thesis, it has been argued that the number of competent judges
should be decreased to enable effective training, but also to avoid divergence between decisions due
to a lack of experience and knowledge on the specificities of the Abduction Convention. The analysis
of both children’s participation and children’s legal representation showed that a specific legislation
was absent and that legal professionals were mostly relying on the ABA Custody Standards.
Regarding participation, these guidelines strengthened the importance of a child’s hearing, placing
important duties on the sole attorney’s responsibility for the child’s preparation for the interview with
the judge. Attention was drawn to the distinction between the best interests attorney and the child’s
legal representative, functions that can mainly be distinguished by their use of the child’s views: while
for the former it will only form part of a broader analysis, for the latter, it will be considered as binding
directives. Finally, this Chapter ended up with the analysis of the case law in two domains:
participation and Article 13(2). Regarding the first one, it was stressed that the preferred way to deal
with children’s voices was by the appointment of a legal representative, which results in the avoidance
of a child’s hearing in most cases. The use of Article 13(2) by American judges was analysed, and the
conclusion drawn that these professionals were applying a strict interpretation which was often
resulting in the dismissal of the exception. Moreover, decisions of non-return are rarely based solely
on the ground of the child’s objection clause, and a divergence of interpretations appears between
states mainly in regard to the assessment of the child’s age and maturity. These deficiencies have
been argued to principally be a consequence of two factors: the huge number of judges dealing with
Hague Abduction cases and the absence of a guiding legislation on the children’s right to be heard in
court proceedings.
In the fourth chapter of this study, the focus was turned to South African practice. South Africa ratified
the UNCRC in 1995, and it is argued that, compared to the U.S., South Africa is a step in advance
regarding children’s right to be heard, probably due to its international and regional obligations. Since
its entry into force, the UNCRC, as well as the ACWRC, which has been ratified in 2000, have
influenced domestic legislation. The Constitution of South Africa directly refers to children’s rights and
enshrines the right to legal representation in Section 28(1)(h) which is considered to be inspired from
Article 12 UNCRC. This Constitution is the point of entry of children’s rights in South Africa and has
had a large impact on the current legislation. The implementation of the Abduction Convention was
examined through Chapter 17 of the Children’s Act 38 of 2005, which retains jurisdiction for High
Courts. This centralisation was emphasised and considered as a positive step towards a uniform
interpretation of the Abduction Convention in South-Africa. To strengthen this specialisation, a reform
was taken in 2007 to nominate judges in charge of Hague Abduction cases, but this improvement has
not been yet implemented. The third section of this chapter’s analysis was dedicated to the Children’s
Act 38 of 2005 and its appraisal of children’s participation and children’s legal representation. Section
10 of the Children’s Act considered the right to participation as a general principle, and differences
with its regional and international equivalents were highlighted. With regards to children’s legal
representation, an important feature of this right was highlighted in Section 279 of the Children’s Act,
which makes legal representation mandatory for all Hague Abduction cases. This obligation cannot be
found in the U.S., but it should be recognised that the ABA Custody Standards argue in favour of it.
Moreover, the different roles of the Family Advocate, the curator ad litem, the best interests’ attorney
and the child’s legal representative were distinguished and commented upon. It was underlined that in
situations where the child is young, there is a trend to act more like a curator ad litem or a best
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interests’ attorney, and thus to take a decision on behalf of the child. The last part of this chapter was
devoted to the analysis of the case law regarding participation and the use of Article 13(2). It was
highlighted that South African judges are embracing their role in the effectiveness of the children’s
right to be heard in court proceedings as emphasised in case law. Children’s hearings are often
conducted in chambers, and their views given due consideration following a case-by-case assessment
of the child’s age and maturity. It was argued that this approach is certainly influenced by the UNCRC
and the ACRWC which both deal with the child’s right to participation. Finally, Article 13(2) was
examined and its correlate was found in Section 278(3) of the Children’s Act, which gives importance
to the child’s objection in cases of Hague abduction situations. Due to this equivalence, it was
mentioned that few decisions can be found referring directly to Article 13(2) of the Abduction
Convention, but that the child’s objection clause in the Act can be the sole basis of a decision of nonreturn in the child’s country of habitual residence. The use of this exception was observed as having
as a foundation in an English ruling into which the four steps mentioned earlier in this thesis were
identified. A certain uniformity and coherence have been found in the overall case law which is, in the
author’s opinion, also due to the centralisation that has taken place with the entry into force of the
Children’s Act. Moreover, it was shown that the assessment of the child’s age and maturity is done on
a case-by-case basis without resorting to age limits as used in the U.S. This practice was argued to be
influenced by the Committee on the Rights of the Child and its General Comment 12 into which the
establishment of age limits was considered to be in violation of Article 12 UNCRC. Finally, the South
African implementation of the children’s right to be heard was recognised as influenced by the
principles enshrined in the UNCRC, and the positive steps towards fuller effectiveness have been
highlighted.
To conclude this comparison, it can be argued that, in international abduction procedures between
countries parties to the Abduction Convention, the child who has been the victim of an international
abduction by one of his/her relatives does not have a general right to participation in the Abduction
Convention. The child’s participation, and thus the child’s opportunity to give his/her views, is only
possible with Article 13(2) of the Abduction, in respect of which interpretation varies among statesparties. It is regrettable that the Convention did not guarantee the right for any child in any situation to
be heard by the competent authorities as they are both the victim and the subject –or object - of the
parental conflict.
The thesis has shown that the impact of the UNCRC on South Africa is undebateable and children are
both offered and guaranteed the possibility to participate in the procedures by various provisions both
in law and in the Constitution, which is not the case in the U.S. All these different provisions have been
drafted after the ratification of the UNCRC, and clearly reflect the idea of children as rights bearers
rather than passive actors. Through these analyses, it is clear that American children could truly
benefit from an additional protection of their rights, and in particular their right to participation, if the
U.S were considering ratifying the UNCRC. Both countries have enshrined the possibility for children
to be legally represented in front of courts. However, South Africa has rendered this legal
representation mandatory in Hague Abduction cases, as well as the obligation for judges to give due
consideration to the child’s views depending on the child’s age and maturity. Even though this legal
representation is a great step forward, other forms of participation should not be put aside, and this
thesis has underlined this particular point many times. Lastly, the importance of the availability of
training for judges and attorney should not be undermined, as it can raise awareness on the necessity
of hearing children in civil proceedings, and more especially in Hague Abduction cases.
The children’s right to be heard has been recognised as one of the four core principles of the UNCRC
and contributes to the tendency of giving children the opportunity to have a real impact on decisions
affecting their daily life. Indeed, hearing children in family cases such as international abduction

50
Juliette Duchesne

Version 11.07.2016.

procedures is beneficial for them, and gives credit to the outcome. Several recommendations should
be followed to a better implementation of this right. Obviously, the ratification of the UNCRC has been
proved to increase children’s protection, and the U.S. should definitively consider such ratification. In
addition to this, the advantages of enshrining the children’s right to participation in law should also not
be underestimated. Such provisions should include, among others, the mandatory representation of
children in front of courts when the child is affected by the decision, a list of possible forms of
children’s participation and the obligation for judges to provide the opportunity for children to be heard
despite his/her legal representation. Finally, the implementation of these various provisions should be
adequately thought through and be the subject of particular training for all the professionals involved.
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