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EXECUTIVE SUMMARY

Blue bias aims to uncover ethnic profiling as a children’s rights issue in Chapter 1. First, the relevance
of the topic is made clear, and the link it has to children’s rights. The context of the Netherlands is chosen
as a case study due to recent developments in case law and research. It is explained that youth
belonging to an ethnic minority have increased vulnerability to ethnic profiling, especially adolescent
boys. The concepts of race and ethnicity are demarcated, as well as ethnic profiling and minority youth.
The thesis will focus on proactive police stop and search, as the risk exists that ethnic profiling occurs
within this discretion. Police stops violate children’s rights when they are executed without objective and
reasonable justification solely on the basis of ethnicity. The main research question will seek to what
extent minority youth is protected from ethnic profiling by the international and regional children’s rights
framework in the Netherlands.

The second chapter explores the extent of protection for minority youth that the international children’s
rights framework provides from ethnic profiling. Firstly, the background of the non-discrimination
principle is explored, and discrimination is defined in relation to ethnic profiling. As there is no child-
specific guidance given by the CRC Committee, this thesis submits State obligations are derived from
CRC articles 2(1) the right to non-discrimination, 16 the right to privacy, 30 the right to culture, and 37(b)
the right to lawful police treatment. As overlap can be found with similar rights in other treaties, this
thesis explores only those provisions in the international framework that add to the protection from ethnic
profiling for minority youth. Consequently, article 26 the right to non-discrimination and 2(3) the right to
remedy ICCPR are explored as they are applied in the landmark case prohibiting ethnic profiling before
a human rights body. The ICERD adds to the children’s rights framework with its specific focus on racial
discrimination and State guidance on ethnic profiling. The chapter concludes that heightened protection
is necessary for minority youth, and despite recommendations for States to prohibit ethnic profiling, there
is a lack of a children’s rights perspective. States have obligations to refrain from discrimination, address
discrimination in society, install complaints mechanisms for children, and strengthen children’s rights
through training and education.

In Chapter 3, the relevant law and guidance for children are explored in the regional framework. These
are the ECtHR jurisprudence and Guidelines on child-friendly justice. The jurisprudence shows that the
Court narrowly applies objective justification and shifts the burden of proof on the State in cases where
discrimination is presumed from the facts. The Guidelines and the jurisprudence analysis (of case law
from three different courts) provide an insight into how children’s rights should be applied in a
hypothetical child-specific case on ethnic profiling. It shows that for children, an extra layer of protection
should be offered; a lower threshold to amount to a violation of rights should be applied. States should
also be held accountable for not ensuring safeguards for children are in place, as a large police
discretion has been found to be concerning by the Court.

The domestic implementation of the international and regional children’s rights protection standards on
ethnic profiling is analyzed in the third chapter. Although many of these relevant legal standards are
directly applicable in the moderate monist Dutch system, there is inconsistency in the appliance in
practice as there is large judicial discretion. The relevant domestic law and practice show the lack of
child-specific protection from discrimination, large police discretion and difficulty in proving ethnic
profiling before a court. The analysis of signals from civil society, government bodies, and children show
the reality of the lack of adherence of the Netherlands to international and regional children’s rights
standards regarding ethnic profiling. In the concluding chapter, recommendations are made on how the
treaty bodies, the Netherlands and the police can improve on implementing the children’s rights
standards in this thesis.

Keywords ethnic profiling, children’s rights, police discretion, international law, racial discrimination, minority youth
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OVERVIEW OF MAIN FINDINGS

By taking a children’s rights approach to ethnic profiling, this thesis aims to contribute to the field of
international children’s rights. It seeks to uncover ethnic profiling as a children’s rights issue and make
recommendations on improving protection on this matter to the CRC Committee and the Netherlands.

The analysis of the international children’s rights framework underscored the need for child-specific
guidance on State obligations regarding ethnic profiling from the CRC Committee. There has been
development of the principle of non-discrimination and adult-centered guidance on ethnic profiling, but
a lack of a children’s rights perspective. The fact that only one case under OPIC has been found
admissible on article 2 the right to non-discrimination of the CRC makes it questionable to what extent
a case about ethnic profiling will come before the Committee.

More child-specific standards on ethnic profiling should be set by human rights bodies. This thesis sets
out the relevant international and regional framework and demonstrates how it should be applied in
practice. It does so by comparing three cases and finding their strengths in using children’s rights
standards on discrimination and protection from the police. From this, it can be derived that the threshold
of violations of the rights to non-discrimination, privacy, culture, and arbitrary treatment by the police
should be lower for children as they are more vulnerable to violations of their rights. States should be
held accountable if the safeguards for children are not in place, and in cases where discrimination is
presumed, the burden of proof should shift to the State.

The case study of the Netherlands confirms how complex the implementation and enforcement of
international and regional children’s rights standards remains. It shows how a lack of child-specific legal
protection from ethnic profiling combined with large police discretion increases the risk of ethnic profiling
of minority youth. The Netherlands can improve adherence to the international and regional framework
by creating legal protection for minority youth in criminal and civil law and limiting police discretion.
Police also need training and guidelines on dealing with children in proactive controls; one is given in
the recommendations at the end of this thesis. Finally, this research demonstrates how the CRC
Committee should provide guidance on State obligations in dealing with ethnic profiling, which they can
do together with the other treaty bodies. The government of the Netherlands can use support from the
Committee, Dutch society, and children on how to address ethnic profiling. This research submits the
participation of youth and learning from their lived experiences is key for States to ensure the enjoyment
of children’s rights.
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Chapter 1 Uncovering a children’s rights issue

1.1. Introduction

The death of George Floyd in 2020 sparked the Black Lives Matter protests across the globe. It fired up
the public debate on ethnic profiling in many countries. The participation of youth was visible through
the #BlackLivesMatter that incited 2,800 public protests.! Young people from ethnic minorities face
structural discrimination in all stages of the justice system. As the police are the first point of contact for
children in that system and hold ‘crucial discretionary power’, they must wield that power without bias.
Police behavior should be aimed at the prevention of children falling into the juvenile justice system,
rather than letting prejudice guide them in taking punitive measures.? Moreover, ethnic profiling can lead
to humiliation, stigmatization, and overrepresentation of minorities in the justice system. It has proven
to be counterproductive as it damages trust in authorities and violates human rights instead of upholding
public order.? This affects youth disproportionately as it inhibits their development.

The COVID-19 pandemic revealed that ethnic profiling is a global problem that lays bare the persisting
structural racism in society. According to a report by Amnesty International, youth belonging to ethnic
minorities were affected disproportionately by police checks during the lockdown.4 These groups can
face multiple forms of discrimination based on ethnicity, socio-economic or migration status.
Understanding the intersectionality of these various factors that create a social disadvantage is
imperative in combating discrimination.> Because only if intersectionality is identified, the various forms
of discrimination can be addressed and there is full enjoyment of human rights.®

Youth belonging to an ethnic minority are more likely to experience several forms of discrimination, as
adolescence can be a source of discrimination.” As will be shown in this research, gender, ethnicity, and
socio-economic status can play a role in police conducting a stop and search. Furthermore, not all youth
is aware of their rights or has access to justice.® Thus, a solid legal framework will not be enough to
protect youth from ethnic profiling. Recognizing children’s individual and collective disadvantages when
growing up is imperative in leveling the playing field of chances to develop in the future. States have the
obligation under the Convention of the Rights of the Child (CRC) to support every child as a rights holder
and actively combat discrimination by officers of the State. This thesis will discuss these obligations also
in relation to other human rights treaties.

Furthermore, the domestic implementation of international and regional children’s rights that provide
protection for minority youth from ethnic profiling in the Netherlands will be analyzed. This will prove to
be an interesting case study as recent developments in policy and case law on ethnic profiling illustrate
the underexposure of a children’s rights perspective. This thesis aims to fill the gap in the existing
literature on ethnic profiling by taking a children’s rights approach to the topic.® The international
children’s rights framework has the potential to support social change, but this thesis will show how
much States will have to dig into their resources to extract the root of racism.

LUNICEF 2020, p. 4.

2Nowak 2019, p. 296-297.

3 CERD General Comment No. 36, para 26-30.

4 Amnesty 2020, p. 9-27.

5Crenshaw 1991.

6 CERD GC No. 32, para 7.

”CRC General Comment No. 20, para 22-30.

8 Arts 2014, p. 293.

9 See, inter alia, Rodrigues & van der Woude 2016 & 2021.
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1.2.Defining key concepts
1.2.1. Ethnic profiling

As this chapter is about uncovering the rights issue that ethnic profiling is for children, it is necessary to
define ethnic profiling. Firstly, The European Commission against Racism and Intolerance (ECRI) has
the following definition:

“The use by the police, with no objective and reasonable justification, of grounds such as race, colour, language,
religion, nationality or national or ethnic origin in control, surveillance or investigation activities.”°

Rodrigues & van der Woude use a narrower definition with a focus on police stop and search:
“discrimination of citizens on the basis of ethnicity or nationality without objective justification.”? In this
research, a similar definition of ethnic profiling is chosen. But first, the concept of ethnicity will be
discussed to demarcate the discrimination ground.

The concepts of ethnicity, nationality, and race are interlinked, and no unified definitions are used in
international law. Nor does the Committee on the Elimination of Racial Discrimination (CERD) or ECRI
define the exact difference between ethnicity and race. This is also problematic as it gives States
discretion to interpret the terms, which can have consequences for the protection a non-discrimination
article provides.'? However, there is a definition given of racial discrimination in article 1(1) of the
International Convention on the Elimination of All Forms of Racial Discrimination (ICERD), in which
ethnicity and other grounds fall under racial discrimination.3

The European Court of Human Rights (ECtHR) has also interpreted the terms race and ethnicity in a
diverse manner, but in Timishev v. Russia, they found discrimination of a minority group based on ethnic
origin a form of racial discrimination.'* In the Dutch legal context ethnicity has been acknowledged to
fall within the scope of race; the latter is the term used in the anti-discrimination legislation.'> A recent
ruling on ethnic profiling has mentioned ethnicity: “unchangeable external characteristics that may
indicate a particular origin or descent (in particular skin colour and/or race).”16

Thus, from the above it can be concluded that ethnic profiling is a form of racial discrimination based on
any features or behaviors that will give away a person’s ethnic origin. The latter falls within the scope of
race according to article 1(1) ICERD. It depends on the legal context and facts of a case if other grounds
of discrimination also apply. As this thesis focuses on youth in the Netherlands with a migration
background, discrimination based on ethnic origin will be discussed. Ethnic profiling is understood in
this thesis as: Discrimination of youth on the basis of ethnicity due to police stop and search activities
without objective justification.

10 ECRI, General Policy Recommendation No. 11, para 1.

11 Rodrigues & van der Woude 2016, p. 2294.

12 Angioi 2019, p. 10-13.

13« _the term "racial discrimination" shall mean any distinction, exclusion, restriction or preference based on race,
colour, descent, or national or ethnic origin which has the purpose or effect of nullifying or impairing the
recognition, enjoyment or exercise, on an equal footing, of human rights and fundamental freedoms in the
political, economic, social, cultural or any other field of public life.”

14 European Commission 2017, p. 9.

15 Kamerstukken 1l 1967/68, 9724, No. 3, p. 4-5.

16 ECLI:NL:RBDHA:2021:10283, para 6.3.
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Lastly, the focus will be on proactive police controls, which means the police will conduct a stop and
search on their initiative without a notification of a specific offence. As police have large discretion, they
can act when they see fit to uphold public order, which provides a risk of ethnic profiling. For example,
during traffic surveillance or when searching for weapons (prevention), but it can also include actions
induced by their own ‘suspicions’.1” However, it must be noted ethnic profiling of youth can also occur
due to notifications with descriptions that are too general.18

1.2.2. Minority youth

In this paragraph it will be explained what is meant in this thesis by minority youth and why this specific
group is chosen in the context of ethnic profiling. There is no uniform definition of the term minority, but
the 1992 United Nations Minorities Declaration recognizes a group that has common identifiers, such
as shared religion, ethnicity, language.

Ethnic minorities are disproportionately targeted with stop and search by police officials on a global
scale.l® The ethnic constitution of these groups differs per country context, as does their struggle to
access their rights.?® In the Netherlands, the migration background of these groups varies, as the
diversity in Dutch society results from migration flows from colonies and migrant workers. These people
come from, inter alia, Morocco and Turkey and were attracted by the government between the 1960-
1980s.2! Youth with a migration background in the Netherlands experience multiple forms of
discrimination. They have less access to higher education and an increased chance of police
registration.22

In general, there is a lack of disaggregated data on youth experiencing ethnic profiling. However, in the
Netherlands, specifically teenage boys with a migration background are targeted by police.23 This group
is affected disproportionately by ethnic profiling, as they are discriminated against on the intersecting
grounds of gender, age (adolescence), ethnicity, and already have a socio-economic disadvantage in
society. These intersecting forms of discrimination have also been recognized by the CRC Committee
in the context of adolescence.?* This stage of childhood runs from 10 years old until the age of 18.25
Thus, this research on ethnic profiling will focus on the rights of this socially stigmatized group of minority
youth. It must be noted the terms children (or minors) and youth are used interchangeably, as youth (or
adolescence) is a stage of childhood.

1.3.Research question, methodology & structure

1.3.1. Research question
From the above follows that this research will focus on ethnic profiling of minority youth in the
Netherlands, from a children’s rights perspective. For this group, there should be heightened protection

from ethnic profiling as it can interfere with their development and enjoyment of other rights. The CRC
Committee has reiterated minority youth are vulnerable to multiple forms of discrimination and States

17 Landman & Sollie 2018, p. 7.

18 See paragraph 4.4.3. on field research.

19 UN High Commissioner for Human Rights 2022.

20 Rehman 2000, p. 3-7.

21 Bouabid 2018, p. 1-3.

22 WRR 2020, p. 175. and Bezemer & Leerkes 2021, p. 74-75.
23 Bezemer & Leerkes 2021, p. 7.

24 CRC GC 20, para 35.

25 |bid, para 5.
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should take an intersectional approach to ensure the right to non-discrimination.?® They have mentioned
the Netherlands should actively address discrimination against minority youth and improve inequality in
the justice system.?” From this, the central research question follows:

To what extent is minority youth protected from ethnic profiling by the international and regional
children’s rights framework in the Netherlands?

The following sub-questions will be explored, to answer this question, in the next chapters:

- What are the relevant provisions in international human rights law that provide child-specific
protection from ethnic profiling and what State obligations are derived from this?

- What does the European legal framework add to the protection of minority youth from ethnic
profiling?

- To what extent is there domestic implementation of the international and regional children’s
rights standards, as set out in this thesis, in the Netherlands?

1.3.2. Methodology and research techniques

A mix of primary and secondary sources is used to answer the main question, which will mainly entail
desk research. First, a legal analysis of the protection of children from ethnic profiling under the
international legal framework will be made. Hereafter, the relevant regional framework will be set out
and a comparative analysis of jurisprudence, from the ECtHR, the Inter-American Court of Human
Rights (IACHR), and the CRC Committee, will show how children’s rights standards should be applied
in a future child-specific case on ethnic profiling.

To investigate the domestic implementation of the non-discrimination principle under international law
for children in the Netherlands a legal analysis of the domestic framework will be made. How the law
works in practice will be concluded through a jurisprudence analysis and qualitative research (thematic
analysis) of academic literature, journals, reports, and websites supported by quantitative data.28

To support the conclusions derived from the qualitative analysis, field research is conducted. One
interview was held with an expert from a civil society organization (Control Alt Delete) that combats
ethnic profiling. More organizations were approached; however, they did not get notifications about
ethnic profiling of minors.?° Additionally, semi-structured interviews were held over two days in a local
community center with four boys between the ages of 15 and 17 years old, and one interview with a
focus group of 20 boys between the ages of 12 and 18 years old.

All interviews were conducted anonymously on request and under the guidance of the center’s
coordinators (with the permission of parents). All interviews were transcribed, and then summarized or
direct quotes were used. The aim of this qualitative research is mainly to get insight into the experiences
of minority youth, allow them to participate in this research and come up with solutions. This will also
validate their position as rights holders. The consent forms and the semi- structured interview questions
can be found in the annex.

26 |bid, para 26.

27 CRC Concluding observations 2022, para 14 & 15.

28 See Braun & Clarke 2006.

29 The following organizations were approached: Defence for Children the Netherlands, the Children’s
Ombudsman, the Youth Helpline (Kindertelefoon), and the Human Rights Board (College voor de Rechten van de
Mens).
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1.3.2.1. Ethical research

To conduct the interviews with minors in this research the Ethical Research Involving Children project
was consulted. They mention the importance of the participation of children in research to recognize
their right to express their lived experiences and to be taken seriously. However, this triggers tension
with the right to be protected as reliving those experiences through an interview can be damaging.3°
This research considered the questions in the checklist below to ensure the interviews adhered to
children’s rights standards.

- Harms and benefits: The youth coordinators in the community center made sure that benefits
outweigh the harms for the youth. They have ensured youth voiced that this topic needs to be
given a platform through their experiences. The children were interviewed in their surroundings
to minimize the interview’s impact.

- Informed consent: The informed and free consent of both youth and parents has been
ensured. This has been done considering the evolving capacities of children; explaining to them
what the research will be about in an age-appropriate manner.

- Privacy and confidentiality: The collected data will be in a password-protected environment
on the author’'s computer. No names or other information that can be traced back to the youth
will be mentioned in this research.

- Payment & compensation: It was ensured that no youth was economically affected through
participation, as no one was given financial compensation for their time.

1.3.3. Structure

The second chapter will analyze to what extent the international children’s rights framework provides
protection for minority youth from ethnic profiling and how the human rights instruments complement
each other. It will focus on the State obligations that are derived from this.

The third chapter will show the protection from ethnic profiling for minority youth added by the regional
European framework. It will also compare different cases to show how ethnic profiling for minority youth
should be interpreted by courts in a future child-specific case on this matter.

The fourth chapter will analyze to what extent the Netherlands adheres to these international and
regional standards in domestic law and practice. Hereafter, the research question will be answered in
Chapter 5, followed by recommendations to improve the implementation of children’s rights.

30 Graham et al. 2013.
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Chapter 2 Protection from ethnic profiling in the international children’s rights
framework

2.1. Introduction

As previously mentioned, ethnic profiling violates human rights. Children are recognized as rights
holders and enjoy protection under the CRC and other international human rights treaties. Although they
have increased protection due to their vulnerability, it must be noted ‘children’s rights are human rights’
that hold the same significance in international law.3* How minority youth is protected under this
international framework from ethnic profiling will be set out in this chapter.

First, the background of the development of the child’s right to non-discrimination, the definition and
forms of discrimination will be discussed. Hereafter, State obligations under the principle of non-
discrimination of the CRC, tied into other relevant rights in the Convention that should provide protection
from ethnic profiling for minority youth will be outlined.

Lastly, the relevant provisions of other international human rights instruments that add to this framework
on protection from ethnic profiling will be analyzed. There are many overlapping aspects of international
standards relating to non-discrimination. Therefore, the analysis focused on the aspects of these
sources that expand on the CRC framework, rather than those which overlap. These sources are the
International Covenant on Civil and Political Rights (ICCPR) and the ICERD. This chapter will conclude
that even though no (child) specific article prohibits ethnic profiling, there is an international framework
in place to provide protection from ethnic profiling for minority youth.

2.2. A child’s right to protection from ethnic profiling?
2.2.1. Background of the child’s right to non-discrimination

There are no (child) specific provisions that mention or prohibit ethnic profiling in international human
rights law. However, there is the right to non-discrimination in several treaties and other relevant
provisions, such as the right to freedom of movement or the right to privacy, to define the State’s
obligations regarding ethnic profiling. Since the drafting of the Universal Declaration of Human Rights
(UDHR), the right to non-discrimination has developed and the awareness of groups vulnerable to this.
However, the rights of minority groups and of children have not always been acknowledged or gained
attention.3? To critically reflect on the minority youth’s right to non-discrimination, it is important to
understand the origins of international human rights law and the development of the non-discrimination
principle.

Firstly, the origins of international law are rooted in colonization. Europeans imposed international law
on the Americas to legitimize Western superiority over indigenous culture. It consolidated the societal
(racial) order and the rights derived from that; indigenous people’s culture was found inferior, so the
people had no rights.23 This also impacted how authors have reflected on the Human Rights framework,
as this has been said to be dominated by Western views that aim to ‘save’ people from ‘uncivilized
cultures’.3* On the other hand, the preamble of the ICERD recognizes the need for anti-discrimination

31 Doek 2018, p. 24.

32 Rehman 2000, p. 3-7 and Cantwell 2010, p. 37-40.
33 Anghie 2005, p. 14-31.

34 Mutua 2001, p. 2001-245.
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law due to colonization.®® This brings up the question if human rights aim to protect and empower or
impose and dominate. This thesis submits the framework seeks to protect; however, it remains
paramount to reflect critically on the flaws within the framework and identify where empowerment and
protection fail.

Similarly, children were not always recognized as rights holders and the CRC has been criticized for
being rooted in Western notions of childhood.3¢ However, this thesis submits the development of the
CRC’s non-discrimination principle until now has played a role in consolidating the rights of minority
youth. The development of non-discrimination principles in human rights law began after the Second
World War, with the establishment of the International Bill of Human Rights; the UDHR (1948), the
ICCPR and the International Covenant of Social and Economic Rights (ICESCR) in 1966. The ICERD
is an entire non-discrimination treaty that provides more ground-specific discrimination prohibitions.3”
Although these apply to children, a child-specific non-discrimination provision (article 2) was
consolidated when the CRC came into force in 1990.28 Its non-legal predecessor the 1959 Declaration
of the Rights of the Child, already mentioned in article 1 “The right to equality, without distinction on
account of race, religion or national origin.”

As discussed in the first chapter, an extra layer of protection is required for youth. This especially applies
to discrimination, as besides ethnicity or gender, adolescence (or childhood) can be a source of
discrimination and diminish access to rights. Thus, the CRC adds this to the international human rights
framework. However, it must be noted that the UN treaty framework has been criticized for its high level
of noncompliance due to limited enforcement power. The treaty bodies produce many non-legal but
authoritative documents, such as General Comments, which are interpretative guidelines for State
obligations. To monitor compliance, they also produce Concluding observations (after State reporting)
and Views (from the individual complaints procedure), which are non-binding ‘verdicts’ by the treaty
body Committee. These are highly authoritative yet not legally binding on States.3°

2.2.2. Definitions and forms of discrimination

All human rights treaties contain non-discrimination clauses, yet some are non-autonomous and thus
dependent on other provisions. Other articles are autonomous and can be solely invoked before a
court.*® These non-discrimination rights stipulate State obligations yet do not stipulate detailed
definitions of discrimination. However, the UN Human Rights Committee (HRC) created a definition
under the ICCPR which is frequently cited:

any distinction, exclusion, restriction or preference which is based on any ground such as race, colour, sex,
language, religion, political or other opinion, national or social origin, property, birth or other status and which has
the purpose or effect of nullifying or impairing the recognition, enjoyment or exercise by all persons, on an equal
footing, of all rights and freedoms.**

The HRC refers to non-discrimination as a ‘basic and general human rights principle’ that prohibits
discrimination and comes with positive obligations for States to reach equality through ‘affirmative action’

35 |CERD 1965, para 3-4.

36 Faulkner & Nyamutata 2020, p. 68-70.

37 Besson & Kleber 2019, p. 46.

38 Besson 2005, p. 440-441.

39 Bantekass & Oette 2020, p. 202-217.

40 Besson & Kleber 2019, p. 46.

41 HRC General Comment No. 18, para 6 & Besson 2005, p. 435.
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or preferential treatment of groups that experience discrimination.*? Thus, equality is also a principle in
human rights, that can be achieved through a state fulfilling negative and positive duties on non-
discrimination rights.*®* The HRC does not explicitly refer to a right but a principle of non-discrimination.
Some authors argue the use of this term can lead to diminished justiciability of non-discrimination
articles, as principles are more guidelines and rights can be directly invoked before a court.#* The HRC
established non-discrimination is an important principle amongst human rights instruments as it guides
how all rights are applied; through this lens, all rights should be equally accessible to all humans.4®
Therefore, this research submits non-discrimination is a guiding principle, which does not diminish the
right to non-discrimination as stipulated in diverse articles throughout specific human rights treaties such
as article 2 of the CRC.

To establish if the threshold of discrimination is met, a case needs to demonstrate the occurrence of
differential treatment but also a lack of an objective and reasonable justification. Furthermore, a
proportionality test needs to show if the aim of the measure and how it was executed are proportional
and necessary.* For example, in the case of a stop and search of youth, the police should have a
legitimate aim (suspicion of an offence) and a stop and search of a child should be a proportional and
subsidiary measure.

Additionally, discrimination can occur de jure and de facto. The first is where a state imposes
discriminatory laws or policies and the latter is discrimination that occurs by actions of people in practice
that are not according to the law.#” Furthermore, discrimination can be direct or indirect and if the first
happens on the basis of ethnicity in the context of policing it cannot be justified or legitimate. Although
ethnic profiling is a form of direct discrimination, it is hard to prove in the case of ethnic profiling whether
a person is stopped and searched on the sole ground of ethnicity. Moreover, the legitimate aim of police
to uphold public order requires them sometimes to use surveillance profiles where ethnicity plays a role.
Lastly, other guidelines the police follow may lead to indirect discrimination (or ethnic profiling); such as
traffic control in certain areas can affect a minority group disproportionately.*®

2.3. Theinternational children’s rights framework
2.3.1. The CRC

The CRC is the most widely ratified human rights instrument in the world that entered into force on 2
September 1990, it considers the specific vulnerabilities and strengths of children.#® It has also been
ratified by the Netherlands, which thus is the primary duty bearer under the Convention. The individual
complaints procedure, the Optional Protocol to the Convention on the Rights of the Child on a
Communications Procedure (OPIC), has not been ratified by the Netherlands. The implementation of
the CRC has come a long way since its ratification in 1989. As it is a living instrument, the Convention
is still adjusting to its modern-day context.5° However, as far as setting standards for ethnic profiling, the

42 |bid

43 vandenhole et al. 2019b, p. 41; States have obligations to respect, protect, and fulfil. Negative obligations are
understood as refraining from discrimination, and positive duties as taking action to prevent discrimination from
happening and promote equality.

44 Abramson 2008, p. 53-55.

45 HRC GC No. 18, para 1.

46 Vandenhole 2005, p. 34-55.

47 Vandenhole 2005, p. 66-67.

48 FRA 2018, p. 18-26.

49 Doek 2018, p. 9-11.

50 Kilkelly & Liefaard 2019, p. 7.
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CRC has not yet evolved; it is not mentioned in the Convention itself, nor is it addressed in the
Committee’s authoritative guidelines (General Comments) so far.

The right to non-discrimination has developed through the Committee’s guidelines and jurisprudence.
In addition, much has been written in the academic context on the child’s right to non-discrimination and
on ethnic profiling of adults. But there is a lack of research on ethnic profiling from an international
children’s rights perspective.?! Thus, below the protection standards on ethnic profiling, according to this
research, in the CRC are outlined.

2.3.1.1. The right to non-discrimination

Firstly, article 2 of the CRC is relevant to provide protection for minority youth from ethnic profiling. This
is a child-specific non-discrimination right as it also recognizes the child’s parents or legal guardian can
be a source of discrimination. The article is one of the four General Principles distinguished by the
Committee that underlies the interpretation of all other provisions in the Convention.>2 The scope of
article 2 applies to ‘all children within the jurisdiction’, which means everyone under 18 (as stated in
article 1 CRC) on the State’s territory. However, the CRC Committee has acknowledged that jurisdiction
may fall beyond territory due to globalization and improving implementation of the Convention.53

The bold words in the first paragraph below reveal that 2(1) CRC is a derivative right that depends on
other rights in the Convention, whereas the bold part in 2(2) can been interpreted to widen the material
scope of the article.>* This could be read as a stand-alone right and offer heightened protection from
discrimination for children. But its relevance in the context of ethnic profiling can be questioned, as
children are not stopped and searched because of the status of their parents. However, this research
contends it could be argued in some cases that children are more vulnerable to police checks due to
parents’ activities. States can take repressive measures against certain social groups and children can
suffer for their parents belonging to this.>> For example, Roma people have been stigmatized due to
their way of life and alleged link to criminality. Because of this, they are disproportionately targeted by
police, which can also affect children.> This research submits this could fall within the scope of article
2(2), as children can suffer from ethnic profiling because of their parents.

1. States Parties shall respect and ensure the rights set forth in the present Convention to each child within
their jurisdiction without discrimination of any kind, irrespective of the child's or his or her parent's or legal
guardian's race, colour, sex, language, religion, political or other opinion, national, ethnic or social origin, property,
disability, birth or other status.

2. States Parties shall take all appropriate measures to ensure that the child is protected against all forms of
discrimination or punishment on the basis of the status, activities, expressed opinions, or beliefs of the child's
parents, legal guardians, or family members.

Besson & Kleber mention the potential of the material scope of article 2(2) has yet to be explored.>” In
the General Comments and Concluding observations article 2 is not discussed in separate paragraphs
and the Committee is more focused on de facto discrimination.>® Only one view was adopted in the

51 See also Aasgaard & Langeford 2022, p. 203.

52 As well as articles 3,6 and 12 CRC; See Hanson & Lundy 2017, p. 286.

53 Vandenhole et al. 2019a, p. 53-54.

54 Besson & Kleber 2019, p. 53.

55 See also Abramson 2008, p. 129-132; he argues children can suffer because of behavior of their parents.
56 Council of Europe 2012, p. 11-14.

57 Besson & Kleber 2019, p. 53.

58 Vandenhole et al. 2019a, p. 55.
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OPIC, that mentioned article 2(2) but the Committee did not discuss this article further in the merits.>®
Thus, there is potential to be explored here in future cases by the Committee. Additionally, article 2(2)
does not have an equivalent in other treaties to support clarification, so it is deemed beyond the scope
of this thesis to analyse the possibilities this article can offer for the protection of minority youth from
ethnic profiling and the focus will be on article 2(1) in this analysis.

Under article 2(1) CRC state obligations are to ‘respect’, which means States should refrain from
discrimination of ‘any kind’ (a negative obligation). But the article also contains a positive dimension, ‘to
ensure’, that stipulates States must actively protect children from discrimination and fulfil the enjoyment
of other rights. The Committee has clarified that for effective implementation, States need to actively
combat discrimination by ensuring special measures for specific groups that may need it. This may
require change in legislation, policy, and changing attitudes in society.5°

The article specifically prohibits discrimination on the basis of ethnicity, which is relevant for this thesis.
It must be noted that police have the discretion to uphold public order. Still, the Committee has explained
this has to be lawful, individual (not collective), according to the proportionality principle and ‘represent
the least intrusive measure’ not to violate article 2.5 As this is a derivative right and ethnic profiling does
not only violate article 2(1) CRC, the principal rights and state obligations relevant to this research will
be set out. It must be noted ethnic profiling can interfere with many children’s rights depending on the
context, such as article 31 CRC the right to play or article 28 CRC the right to education, but it is deemed
beyond the scope of this thesis to write how all these rights are related to ethnic profiling.

2.3.1.2. The right to privacy

Secondly, ethnic profiling interferes with the child’s right to privacy under article 16 CRC. The right is
formulated in the same wording as its counterpart in the ICCPR, yet for children the consequences of
interference with this right are greater. It is an imperative factor in the child’s development of agency
and autonomy. Thus, the discretion for States to interfere with this right is limited.2 Article 16 stipulates
that interference with privacy cannot be arbitrary and needs to be lawful, which this thesis contends are
the parts relevant for protection from ethnic profiling. The second paragraph of the article obligates
States to create laws to protect children from such interference. The Committee has mainly given
attention to privacy protection of children in the digital environment and justice proceedings.® This
research submits they could have included the adverse effects of the child’s violation of privacy during
a stop and search in General Comment No. 24 and how minority groups are disproportionately affected.

The Committee addressed the prevention of children falling into the juvenile justice system, which
intersects with the rights to development, privacy, and discrimination. The corresponding articles 6,16,
and 2 are violated if minority youth is subjected to ethnic profiling, which diminishes the trust and
legitimacy of state officers. For this first contact with the justice system to be educational and not aimed
at punishment is crucial in preventing child offending and protecting their rights.6* The Committee has
acknowledged that privacy plays a vital role for adolescents and that States should ‘strengthen and
ensure’ respect for privacy especially in the public space.®® This has been specifically recognized for
children in street situations and how States should prevent discrimination and promote respectful police

59 M.K.A.H. v. Switzerland.

60 CRC GC No. 5, para 5 & GC No. 14, para 41.
61 CRC GC No. 6, para 18.

62 Whalen 2022, p. 93-97.

63 See CRC GC No. 10, 24 & 25.

64 CRC GC No. 24, para 1-4.

65 CRC GC No. 20, para 46 & 75.
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treatment to protect children’s privacy.®® Although, in GC No. 10 (para 64) it has been stated privacy
should be respected during police identification checks, there is a link missing between interference of
privacy by state officers in public spaces that mainly affects minority youth.

2.3.1.3. The right to culture

Thirdly, article 30 CRC does provide a right to minority youth as understood in this thesis; ‘...ethnic
minorities or persons of indigenous origin’.... shall not be denied the right....to enjoy his or her own
culture.” The Committee explains that States should take positive measures of protection for this group
through legislation, policy, and prevention of discrimination, which requires disaggregated data
collection. Furthermore, these groups should be consulted in a culturally sensitive manner when taking
measures. The Committee mentions non-discrimination as an ‘inalienable right’, which also entails the
elimination of racist attitudes in society through public information and education. A specific mention is
that States should identify the multiple forms of discrimination children may face.®” This intersectional
approach to discrimination is also taken towards adolescents who face various forms of violations. The
specific vulnerability in the public space of adolescents belonging to a minority group may lead to
discrimination, social exclusion, and overrepresentation of these groups in the justice system. States
are urged to support and strengthen the diversity of cultures amongst youth through legislation, policy
and programs targeting intersecting violations of rights.®® However, there could be more mention of how
to deal with police discrimination, such as ethnic profiling, as there is only the suggestion States should
train law enforcement on protecting minority youth.6°

2.3.1.4. The right to lawful police treatment

Lastly, article 37(b) CRC prohibits arbitrary and unlawful arrest, which is further supported by the non-
discrimination article. Although it is not mentioned by the Committee in General Comments, this
research submits arbitrary and unlawful police stop and search (that can lead to arbitrary arrest) is also
prohibited under this article. Article 37 established substantive and procedural rights for children
deprived of their liberty.”® Deprivation of liberty is recognized to be different from the right to liberty of
person (article 9(1) ICCPR), as deprivation of liberty is a form of detention in a custodial setting without
consent and not merely restricting of the freedom of movement.”* However, children require a higher
level of protection, as the impact on their freedom of movement is greater than for adults. This is because
children ‘differ from adults in their physical and psychological development’ and will suffer from the
effects of a stop and search more. A lack of consideration of this vulnerability and children’s rights can
negatively impact the child’s development and ‘have serious consequences for the broader society’. For
example, States that have had a punitive approach to law enforcement have higher crime rates.”?
Therefore, this thesis submits the threshold for deprivation of liberty should be lowered for children to
include stop and search checks and ethnic profiling should fall within the scope of article 37(b).

States should implement special safeguards to prevent discrimination specifically for minority youth from
the ‘earliest contact’ with the juvenile justice system, such as training police officers and offering redress
where discrimination occurs.” Especially de facto discrimination and inequality, due to the lack of

66 CRC GC No. 17, para 43.

67 CRC GC No. 11, para 16-29.

68 CRC GC No. 20, para 26, 35 & 36.
69 CRC GC No. 11, para 77.

70 Manco 2015, p. 54.

" Liefaard 2019, p. 4-7.

72 CRC GC No. 24, para 2 & 99.

73 CRC GC No. 24, para 39, 40 & 112.
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policies to include minority youth, should be addressed.” The focus on education and prevention of
measures by law enforcement regarding children is due to neuroscientific evidence that has shown
children cannot oversee the consequences of their actions. Their rapid brain development, especially in
adolescence, increases risk-taking behaviour and the inability to control impulses.” This is also why this
thesis submits that heightened protection from ethnic profiling for minority youth is necessary. This
means the threshold of what amounts to deprivation of liberty should be lowered if a stop and search
takes up an extensive amount of time and is conducted in an aggressive manner.

It can be derived from other authoritative UN guidelines as the Riyadh Guidelines and the Beijing Rules,
that States should focus on prevention of contact with the juvenile justice system by supporting
vulnerable groups in their development and police need to be trained to support children’s rights as they
have a large discretion.”® Although these are authoritative documents, that are binding on States, these
are considered soft law just as the General Comments.

2.3.2. Ethnic profiling in other international human rights instruments

The international children’s rights framework is not limited to the CRC; children also enjoy the protection
of other treaties. The CRC Committee often refers to them in their General Comments that are relevant
to support a right in the CRC as they recognize the indivisibility and interdependence of human rights.
The ratification of other treaties is recommended for better implementation of the CRC.”” For
improvement of the implementation of non-discrimination, the CRC Committee refers to the ICCPR and
the ICERD.”® These international human rights instruments do not contain a specific article on the
prohibition of ethnic profiling. However, they have set standards relating to adults that can also apply to
children. The relevant rights and State obligations of the ICCPR and ICERD will be analyzed.

2.3.2.1. ICCPR

The ICCPR and its Optional Protocol to the individual complaints procedure have been ratified in the
Netherlands since 1978 and contain many relevant rights that protect children from ethnic profiling.
Some articles are similar to those in the CRC, such as the right to non-discrimination and the right to
privacy. The latter is worded the same, so the focus will be on principal rights that add something to the
child-specific legal framework above.

Firstly, article 24(1) ICCPR is a provision recognizing the specific protection of children ‘on the part of
his family, society and the State’ without discrimination. The HRC explains that children require specific
protection against discrimination under this article, and it should be read in conjunction with articles 2
and 26 ICCPR.” As article 24 only contains grounds such as race, skin colour and language and article
26 widens this with the wording ‘on any ground’. State parties have the duty to report if legislation and
practice ensure protection measures.&

Furthermore, article 26 ICCPR guarantees equality before the law, which is not enshrined in article 2
CRC. It also adds value to the international children’s rights framework of ethnic profiling as it is an

74 CRC GC No. 10, para 6.

S CRC GC No. 24, para 22.

76 The Riyadh Guidelines 1990, para 6 & The Beijng Rules 1986, para 12.
T CRC GC No. 5, para 17.

78 CRC GC No. 11, para 6 & GC 5, para 12.

® HRC General Comment No. 17 & 18, para 5.

80 hid
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autonomous non-discrimination right.8 Ethnicity is not mentioned as a discrimination ground in this
Covenant, but in the General Comment on minority rights. Furthermore, the HRC explains article 26
‘governs the exercise of all rights’ within State territory.®? Thus, equality and non-discrimination should
be reflected in all laws of a State party, which makes the scope of this article extensive. Additionally, the
HRC states that constitutional incorporation of these principles is not enough; de facto discrimination
should be eliminated through legal and administrative measures. They also make the sidenote that
reasonable and objective differentiation with a legitimate aim will not constitute discrimination.®® The
derivative non-discrimination right (article 2) has the valuable addition of right to remedy, which is not
enshrined in the CRC.84

As stated in the first chapter, ethnic profiling is without objective and reasonable justification, so it can
meet the threshold of discrimination under this article. The only case before a UN Treaty body that
confirms this is Williams v. Spain.8> Where an identity check of a Spanish citizen with a migration
background amounted to the violation of articles 26 and 2(3) the right to remedy ICCPR. The HRC found
that although identity checks for crime prevention or public security are a legitimate purpose, ethnicity
cannot be indicative of suspicion of unlawful conduct. As the complainant was singled out because of
her skin colour and ethnicity played a role in constructing a risk profile for identity checks, the objective
and reasonable justification standard was not met. Furthermore, the complainant had not been offered
a remedy. The State was put under the obligation to provide this, apologize, and ensure that this will not
be repeated.86

This thesis contends these standards can apply to minority youth. However, as the impact on children
is greater than on adults, other standards should apply to increase special protection measures for
children. What such a case should look like will be concluded in the comparative analysis in Chapter 3.
The ICCPR provides some strong rights for children. However, there is a lack of a child-specific
approach to discrimination in the guiding documents.

2.3.2.2 ICERD

The Netherlands ratified the ICERD and its Optional Protocol for an individual complaints procedure in
1971, which are legally binding. Children are not mentioned in this Convention, nor is age taken in as a
factor of discrimination. Similar to the CRC, ethnicity is stipulated as a ground for discrimination in this
Convention. A unique feature of the ICERD is that a definition of racial discrimination and race is given
in article 1(1), as stated in paragraph 1.2 of the first chapter. Additionally, it puts States under an
obligation to combat racism on a systemic level. Below the ICERD standards that add to the children’s
rights framework will be laid out.

Under article 2 States have an obligation to design laws and policies to eliminate racial discrimination
against individuals and groups, and if needed, take action to ensure ‘development and protection’ to
enjoy human rights. In the case of ethnic profiling by police officers, the CERD explains this requires
States to prohibit racial profiling as the practice can perpetuate racism in society.®” General Comment
No. 36 is specifically on ethnic profiling by police officers. Although age is mentioned as a ground of

81 Besson & Kleber 2019, p. 58 & General Comment No. 18, para 12.

82 HRC GC No. 23, para 4.

83 HRC General Comment No. 18, para 9 & 13.

84 Liefaard 2019, p. 196.

85 Open Society Justice Initiative 2009.

86 Williams Lecraft v. Spain, para 7.2 — 9.

87 CERD General Comment No. 36, para 23. It must be noted this GC is about ‘racial profiling’, which in the
definition given in para 13 is similar to ethnic profiling as used in this research.
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discrimination in the GC and young people are recognized to be targeted by police, there is no child-
specific approach to ethnic profiling.88 This thesis submits the approach taken in the Convention and the
General Comment adds to the legal framework above as it places States under obligations to combat
racism on a systemic level to eliminate the practice of ethnic profiling.

Additionally, article 7 obligates States to combat racial discrimination through education and information.
These positive measures should also lead to structural change in police behavior to prevent ethnic
profiling.8® Furthermore, article 6 obligates States to provide effective remedies to those that suffer from
racial discrimination through ‘national tribunals and other State institutions.” The CERD has explained
that this should be available collectively for minority groups.®® As ethnic profiling falls within the scope
of racial discrimination, it can be concluded that States should provide effective remedies for minority
youth if they suffer from ethnic profiling.

Lastly, the recommendations by the CERD in General Comment No. 36 are detailed actions that States
should take. These measures to combat ethnic profiling complement and reinforce each other. States
should have:

- Law and policy to prohibit ethnic profiling (administrative and criminal law)

- Cooperation with civil society and inclusion of minority groups/communities in dialogues

- Clear guidance for stop and search checks + police training on intersectional discrimination
- Independent periodic audits and complaint mechanisms with victim-centered approaches

- Collect disaggregated data®!

This thesis submits that additional protocols for police in dealing with children are necessary. For
example, guidelines on how to communicate with children, making stop and search a measure of last
resort, and giving information about accessible complaint mechanisms. Lastly, States should be guided
on how to include children in law and policymaking or collect data in a child-friendly manner.

2.4. Conclusion

Concluding, to effectively implement protection measures against ethnic profiling for minority youth,
national laws should not only reflect the non-discrimination principle but also consider the child’s right to
privacy, culture, and lawful police treatment. As heightened protection is necessary for minority youth,
a group vulnerable to multiple forms of discrimination, States should lower the threshold for violations
due to ethnic profiling. Police checks can occur, to uphold public order, with an objective and reasonable
justification, yet the proportionality test should have a higher threshold for youth.

Youth should also have access to culturally appropriate and age-sensitive complaints mechanisms. Next
to legal change, addressing discrimination in society, awareness raising and training of police and
judiciary on children’s rights standards need to be included. These authorities should all be able to
communicate in a child-friendly manner and be aware of children’s rights. States should also actively
strengthen minority children’s rights to avoid marginalization.

As stated at the beginning of this chapter, it remains important to reflect critically on the framework on
how it empowers and protects. It can be concluded from the above that the international children’s rights

88 |bid, para 13 & 48.
8 |bid, para 25.

9 |bid, para 24.

91 |bid, para 37-57.
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framework has no child-specific article that explicitly prohibits ethnic profiling or obligates States to limit
police discretion. Although it must be noted that the HRC prohibits ethnic profiling in the Williams case
and the CERD recommends States to prohibit ethnic profiling in criminal and civil law. Furthermore, the
question is how feasible it is for children to exhaust domestic remedies and bring a case on ethnic
profiling before the HRC, as there only has been one case on this by an adult. This thesis submits that
on paper there is a holistic approach visible towards ethnic profiling in the framework, but up to now no
clear guidance has been given on how children should receive increased protection from this. This will
be explored further below through a comparison with the European framework in practice.
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Chapter 3 The European legal framework on ethnic profiling compared to
international standards

3.1. Introduction

For the Netherlands, the regional framework also provides relevant protection for minority youth from
ethnic profiling. There is an extensive legal framework on discrimination in Europe, but no specific law
prohibiting ethnic profiling. The ECtHR has set standards on ethnic profiling. Despite the extensive
framework on non-discrimination and guidance on ethnic profiling, the relevant European legal
documents, Directives and Guidelines lack a children’s rights approach.®? However, the non-binding
Guidelines of the Committee of Ministers of the Council of Europe on child-friendly justice (Guidelines
on child-friendly justice), do give some guidance on police conduct towards children.

Thus, the focus in this chapter will be on the Guidelines on child-friendly justice, the European
Convention of Human Rights (ECHR) and its Court, as these add to the international framework above.
First, the ECHR protection standards on ethnic profiling will be discussed and the Guidelines. Lastly, a
comparison of international and regional jurisprudence will show how relevant provisions to protection
from ethnic profiling should be used in practice from a children’s rights perspective.

3.2. ECHR

The ECHR and Protocol No. 12 are ratified by the Netherlands and contain relevant non-discrimination
provisions. The ECtHR has produced jurisprudence on ethnic profiling. As of date, no claim has been
brought before the Court by a minor on this topic. Children do have legal standing before the Court, and
they have an extensive body of jurisprudence on children’s rights on other issues and regularly cite the
CRC.®8

Article 14 of the ECHR is similar in wording to other derivative non-discrimination rights in international
conventions, as it underlies the ‘rights and freedoms set forth in the Convention’. It prohibits specific
grounds of discrimination and stipulates ‘other status’, which widens the scope, and recognizes
discrimination on the grounds of age. Additionally, article 1 of Protocol No. 12 is an independent non-
discrimination provision that provides increased protection as it also prohibits discrimination in national
law.

For protection from ethnic profiling of minority youth, another relevant provision in this Convention is
article 8 the right to private and family life. The Court has explained that stop and search by the police
without a reasonable and objective justification amounts to a violation of this right. It also warned about
the risks of broad police discretion in relation to ethnic profiling.®* In a case of racial discrimination, the
concept of reasonable and objective justification should be ‘interpreted as strictly as possible’.% In the

92 For example, the Court of Justice of the European Union (CJEU) has not set specific standards on this topic for
children, or the Racial Equality Directive does not mention specific protection for children. Although the European
Commission against Racism and Intolerance (ECRI) has written a useful policy recommendation (No.11) for States
on how to combat discrimination in policing, but there is no advice on how police specifically should communicate
or deal with children and recommendations are similar to those in ICERD GC No. 36.

9% FRA 2022, p. 32-33.

94 Gillan and Quinton v. UK, para 61-65 & 76-87.

9 D.H. and other v. The Czech Republic, para 196.
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case of D.H. and other v. The Czech Republic, it was recognized that although the intent of individual
state officials or a policy may not be discriminatory, it can result in de facto discrimination.%

Furthermore, the Court acknowledged in cases where racial discrimination is presumed from the facts,
the burden of proof shifts to the State.®” The justification of difference in treatment based on race is
submitted to a strict test, as in Timishev v. Russia the Court established a ‘very weighty reasons test’,
which was used instead of the ‘margin of appreciation’ doctrine.®® The latter means States are granted
discretion to make their own decisions in a democratic society; the Court either extends them a wide
margin or applies it narrow.%° This thesis submits the above cases have shown the Court does not grant
a wide margin of appreciation to States in the cases of discrimination on ethnic origin.

The restriction of the right to freedom of movement (Article 2 of Protocol No.4) on the basis of ethnicity
has also been found to violate article 14.1% In Lingurar v. Romania, ethnic profiling amounted to a
violation of article 14 and was linked specifically to institutionalized racism and led to a breach of article
3 as it constituted degrading and inhuman treatment. The Court expressed that the State should be held
to higher standards of fulfilling its positive obligations to combat bias against ethnic minorities.10

There have been more cases before the European Court than international human rights bodies. In this
sense, the Court has developed standards for ethnic profiling in recent years. However, those are up to
now not child specific. This thesis submits the international framework could support the European
Court’s judgements, and vice versa, in developing child-specific standards on ethnic profiling, which will
be further explored.

3.3. Guidelines on child-friendly justice

These Guidelines aim to promote child-friendly justice amongst Council of Europe Member States
(including the Netherlands) and are not legally binding but give child-specific guidance to principles
enshrined in international law and the ECHR.192 Child-friendly justice means a justice system where
children’s rights are respected, communication is age-appropriate, and that is accessible, speedy, and
adapted to a child’s needs. This is especially imperative for groups vulnerable to discrimination.

Furthermore, the Guidelines submit that police should inform parents and children about their rights and
explain the reasons for police intervention. This should be done in a language the child understands. To
ensure implementation of these standards, the police should have a common assessment framework
and review and complaint mechanisms should be available and accessible to a child.1% This adds to
strengthening the regional framework on protection of minority youth from ethnic profiling as it gives
State’s guidance on how children should be treated by the police in light of the European standards set
above.

9% Klaas et al. 2020, p. 47.

97 Timishev v. Russia, para 39 & 57.

98 Gerards 2017, p. 2.

9 Fenton-Glynn 2021, p. 397.

100]hid, para 53-59.

101 para 79-80 & 82.

102 Guidelines on child-friendly justice 2010, p. 13-17.
103 |bid, p. 17-56.
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3.4. Judging jurisprudence
3.4.1. New standards

As there are no international or regional child-specific standards on ethnic profiling established in
practice, it will now be explored what could be developed. In Latin America, there has been a child-
specific case about police treatment before the IACHR.1%4 As from this case lessons can be drawn that
are relevant for the CRC Committee or the ECtHR in future complaints of minors on ethnic profiling, this
part aims to make a comparative analysis of IACHR, ECtHR and the CRC Committee’s jurisprudence.
Although the cases differ in discussed grounds of discrimination, the IACHR case mentioned
discrimination based on the child’s socio-economic status, the ECtHR case was on discrimination on
the grounds of national origin, and the OPIC case was on racial or ethnic origin; they all revealed the
child-specific perspective of these bodies. Moreover, the strengths and weaknesses in each approach
will conclude what the standards set by these cases add to the protection of minority youth against
ethnic profiling. Thus, it will be derived from this what a future child-specific case on ethnic profiling
should look like and how international and regional standards can be used in practice.

3.4.2. The bodies

The CRC Committee, the ECtHR and IACHR aim to address human rights violations and provide access
to justice but are all vastly different in nature. This varies from the geographical scope, mandate and
methods or enforcement mechanisms. For example, the IACHR is a dual system that has a Commission
that approves admissibility of cases, whereas the ECtHR is a single judicial institution that produces
either a judgement or a decision on inadmissibility.1%> The judgements of the IACHR contain a list of
remedies, that are later checked by the Court on compliance. The ECtHR specifies pecuniary damages,
but no other remedies are ordered. States are under obligation to implement decisions.1% The European
decisions have been found to have a higher rate of compliance than the Inter-American Court’s, but it
has also been found that it is easier for States to comply with pecuniary damages as ordered by the
European Court than the IACHR’s additional list of remedies.17 In contrast, the CRC Committee’s views
are not legally binding.1% They could become binding if a Court would use them in a judgement.1%®
Lastly, international human rights instruments are part of the corpus juris of the IACHR, next to their
main legal source the American Convention of Human Rights (ACHR).'1°® The Court builds up their
judgements using interpretations by other legal bodies, whereas the ECtHR does occasionally cite them
but the Court’s assessment does not rely heavily on them.!1! This thesis submits these differences do
not limit the analysis, as the focus is on lessons that can be learned for a child-specific approach and
does hold the nature or mandate of these bodies should change.

3.4.3. The comparison of cases
The three child-specific judgements have been selected on their relevance to ethnic profiling. Firstly, the

IACHR case of Villagran Morales et al. was chosen as it was the landmark case on police misconduct
against a particularly vulnerable group of children (street children). The Court found the Guatemalan

104 villagran Morales (et al.) v. Guatemala.
105 Hampson et al. 2018, p. 162-163.

106 Hawkins & Jacoby 2010, p. 43-44.

107 |id, p. 44-45.

108 | jefaard et al. 2019.

109 Bantekass & Oette 2013, p. 220.

110 Feria-Tinta 2014, p. 236-240.

111 Voeten 2010, p. 547-576.
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State responsible for the police killings of five youngsters, which amounted to a violation of, inter alia,
articles 1 (obligation to respect rights), 4 (Right to life), 5 (humane treatment), 7 (personal liberty) 8, (fair
trial), 19 (rights of the child), and 25 (judicial protection) of the ACHR.'2 Secondly, the ECtHR has had
no case on ethnic profiling of a minor until now. However, there has been a case where a minor’s right
to non-discrimination was violated, which contained relevant findings for this analysis as children were
treated differently because of their race or ethnic origin.113 In D.H. and others v. Czech Republic, racial
segregation of Roma children in schools was addressed, which amounted to a violation of articles 14
(non-discrimination) ECHR and 2 Protocol No. 1 (right to education). Articles 3 degrading and inhuman
treatment and 6 right to fair trial ECHR were inadmissible.'# Last, the CRC Committee has 33 views
adopted under OPIC, of which only one case considered article 2 in the merits.115 This case was A.E.A.
v. Spain, in which a boy with a Moroccan origin was discriminated based on ethnic origin as he was not
immediately admitted to a school after gaining Spanish residency. The Committee found Spain had
violated articles 2 (right to non-discrimination), 3(1) (best interests of the child) and 28 (right to
education).116

In the case of D.H., the ECtHR cited relevant international and regional human rights sources, such as
the ECRI, ICCPR, ICERD, and the CRC.17 Articles 28 the right to education and 30 the right to culture
of the CRC were cited, but no further support was given by referencing the Committee’s guidelines. This
would have connected well to this judgement, as it was emphasized the State failed its positive
obligations towards this minority group.''® Moreover, the Court could have used the CRC Committee’s
recommendations as they have expressed the Czech Republic must take affirmative action in the case
of Roma children; change societal attitudes to prevent discrimination in education.'!® This would have
emphasized the particular vulnerability of children. Although the ICCPR and ICERD also provide
protection for minority youth, they are not child-specific yet cited more extensively than the CRC.
Furthermore, the focus in the Court’'s assessment was on the minority factor but not in conjunction with
age. It was mentioned States should protect the ‘higher interest’ of the child, equality in education and
the Court recognized the importance of education for children.12° This thesis submits, from a children’s
rights perspective, the vulnerability of minors belonging to a minority could have been emphasized in
the judgement. Discrimination of minors requires increased protection by States as they have diminished
access to their rights; it requires additional measures of action.

This need for increased protection of children from discrimination was recognized in the Villagran case.
The Court considered the Inter-American Commission’s findings of vulnerability due to socio-economic
conditions and the fact that children have more difficulty attaining their rights.??1 The Court also
recognized a systemic pattern of aggression and discrimination of this vulnerable group by the police.
This amounted to ‘double aggression’ as the State failed to prevent these children from living in poor

112 villagran Morales (et al.) v. Guatemala, para 253.

113Klaas et al. 2020, p. 47; In D.H. and others v. Czech Republic the Court mentioned that individual behavior of
state officers may not be intentional but rather the result of structural discrimination against a minority group.

114 D.H. and others v. Czech Republic, para 109 & 210.

1151n 5 cases where the complainant held there was a violation of the right to non-discrimination, article 2 was not
found admissible. In three cases the claim was ill-founded, in one the domestic remedies were not exhausted and
in one the Committee did not fin dit necessary to explain a violation under article 2. This analysis was made by
the author from data through: https://opic.childrightsconnect.org/crc-trends.

116 AE.A. v. Spain, para 12.8-12.9.

117 D.H. and others v. Czech Republic, para 59-100.

118 |bid, para 183.

119 Concluding observations 2003 Czech Republic, para 67-68 & 28-30.

120 D.H. and others v. Czech Republic, para 143 & 182.

121 villagran Morales et al., para 180-184.



08.08.2022 20

conditions, which led to a violation of their right to life. The CRC was used to interpret the scope of the
measures of protection under article 19. For example, articles 2 (non-discrimination), 6 (the right to life,
survival, and development) and 37 (inhuman and degrading treatment/arbitrary arrest) were held to be
violated and State obligations were mentioned under them. The Court also emphasized the educational
and preventive role the State and its officers have in contact with children.1?> This was based on the
Commission’s findings that the police did not receive training on how to interact with this particular group
of (street)children.??® The position of this research is that although the component of ethnicity did not
play a role in the judgement, the State’s positive obligations regarding a specific vulnerable group of
children were recognized along CRC standards. Thus, this judgement provides relevant lessons on how
to practice CRC standards for minority youth and police. However, the discrimination component could
have been emphasized (or sustained) more, just as was done in the D.H. case above. Especially as
street children are a marginalized group that is often vulnerable to multiple forms of discrimination.124

Another group that is vulnerable to discrimination are children with an irregular status. In A.E.A. v. Spain,
the CRC Committee found a violation of article 2 CRC, due to lack of access to education on the grounds
of national origin and administrative status.'?®® The Committee found de facto discrimination applied in
this case and expressed the State did not have justification to make the differentiation and not enrol the
child in a school for two years.1?6 There was no mention of specific vulnerability of the child or depth in
the findings on article 2. In that sense, the Committee could take note of both cases above on how to
approach violations of non-discrimination and specify what positive obligations States should fulfil
towards a vulnerable group of children. They have done this in Concluding observations, but this
research contends their jurisprudence should also reflect this.’?” They did mention in their
recommendations that the State of Spain should prevent this kind of discrimination from happening
again in future cases.1?®

In conclusion, different violations were addressed in these cases, but lessons can be drawn from
how the non-discrimination principle was approached by the courts; some elaborated more on the
vulnerability of the child to violations of this right. The ECtHR case showed a lack of focus on the
specific vulnerability of children and recognition of special protection measures. They did cite the
relevant CRC rights to the complaint but did not explain them further. This is a lesson they could
learn from the Villagran judgment, where the relevant children’s rights were elaborated extensively.
In return, the IACHR can take away from the approach in D.H. that emphasizing the prohibition of
discrimination from State officials towards vulnerable groups of children is essential. The CRC
Committee can learn from both cases in how to address article 2; they could have discussed the
article in a more intersectional way and recognized the vulnerability of children. They did not
elaborate on how to take specific measures to prevent discrimination based on national origin.
Ideally, a future case should have elements of all the cases discussed above, which shows the
current jurisprudence that has set standards for children on discrimination needs to develop more to
provide protection from ethnic profiling. This because it needs to be clear that all forms of
discrimination against children impact their development and enjoyment of other rights. As already
stated in the previous chapter, it is a violation that affects children disproportionately and States
should ensure special protection measures are in place.

122 |bid, para 191-196. This was based on the on the Beijing Rules and Riyadh Directives as there was no CRC
General Comment No. 10 on juvenile justice.

123 |bid, para 183.

124 CRC Concluding observations Guatemala 1996, para 9.

125 AE.A. v. Spain, para 11.5.

126 |bid, para 12.8.

127 CRC Concluding observations of the Netherlands 2022, para 15d.
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3.5. Conclusion

The European legal framework has set standards on ethnic profiling, although not child specific. Similar
to the international framework, stop and search by the police without a reasonable and objective
justification, on the grounds of ethnicity, amounts to a violation of rights. They have found concern for
police discretion and that States should apply objective justification narrowly and have very weighty
reasons for differential treatment. The Court leaves a narrow margin of appreciation for States on ethnic
discrimination. It even has been found to meet the threshold of degrading treatment under article 3
ECHR and States have positive obligations to combat bias against minorities in society. Furthermore,
when there is prima facie proof of discrimination the burden of proof shifts to the State, instead of the
individual, in cases of ethnic profiling.

This thesis submits following the Guidelines on child-friendly justice and the jurisprudence analysis that
the above-mentioned standards should apply to children, but with an additional layer of protection. For
them, the threshold should be lower to amount to a violation of rights; it should also matter how a stop
and search is conducted. For example, if it is done in an age-sensitive manner, communicating clear
reasons and rights. States should be held accountable if there are no measures of protection in place,
like a uniform police assessment framework and a protocol that police can follow when dealing with
children. States should also have an effective complaint mechanism available that is accessible for
children. Lastly, the judicial system should be trained on how these standards can be used, especially
in recognizing the intersecting forms of discrimination that children experience and the vulnerability of
certain groups in a public space.1?® Below, the domestic implementation of the discussed international
and regional children’s rights protection standards will be analyzed.

129 This was confirmed by B.S. v. Spain, para 56 & 62; Although not a child-specific case, the Court did recognize
the intersection of race, gender and social origin and that the domestic Spanish Court in this case failed to
recognize the vulnerabilities and thus failed to comply with article 14 and 3 ECHR.
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Chapter 4 Case study of minority youth’s access to rights in the Netherlands
4.1. Introduction

In this chapter, the Dutch legal framework for protection from ethnic profiling of minority youth will be
reviewed against the international and regional framework set out above. This case study will show to
what extent there is domestic implementation of the international and regional children’s rights standards
on ethnic profiling in the Kingdom of the Netherlands (the Netherlands). First, the applicability of
international and regional law to the Dutch legal system will be discussed. Secondly, the relevant
domestic law and practice will be analyzed to review if the Netherlands adheres to the international and
regional framework to protect children from ethnic profiling and where it can improve. As these legal
standards need to be accompanied by other measures, such as education, to be effective the analysis
of signals from civil society, government bodies and children will show how the implementation gap can
be closed.

4.2. The applicability of international and regional children’s rights in the Netherlands

The impact of international and regional treaties has been significant in the Netherlands. For example,
the CRC improved the legal status of children through Dutch jurisprudence.3® However, it is left to
judicial discretion whether a certain provision of the CRC (or other treaties) has a direct effect. This
makes the Netherlands a moderate monist legal system.13! There is recognition of direct applicability of
international treaties, with some restrictions following from article 93 of the Dutch Constitution. Here it
stipulates that only those provisions of treaties that are “binding on all persons by virtue of their contents
shall become binding.” Furthermore, article 94 reads that those international treaty provisions binding
on all persons have priority over national law.132

Thus, there is room for (judicial) interpretation of what international provisions are directly applicable.
When looking closer at the relevant CRC articles for this thesis, there is inconsistent use of them in
practice by judges. Even though the legislator acknowledged that articles 16, 30, and 37(b) have a direct
effect, in practice articles 16 and 30 have not been explicitly recognized to have a direct effect and 37(b)
has been applied inconsistently. It must be noted significant progress has been made to set standards
on article 37 to guarantee rights in juvenile justice proceedings.133 Article 2(1) has been acknowledged
to be directly applicable, similar to article 14 ECHR and article 26 ICCPR.134 Contrastingly, the ICERD
has not always had the recognition of direct effect.13>

These international treaties are essential in protecting fundamental rights in the Netherlands, as there
is no constitutional review according to article 120 of the Dutch Constitution. Thus, the significance of
the ECHR and the Court’s jurisprudence is noteworthy, as this has been recognized to have direct effect
in the legal order.13% As ECtHR decisions contain international treaties, such as the ICERD, ICCPR, and
the CRC, there has been an influence in the Dutch legal system through the Court’'s case law.137 So
even though judges have the discretion to interpret provisions, standards derived from the international
and regional framework on protection from non-discrimination should be directly applicable as they are

130 Rap et al. 2020, p. 98.

131 Doek & Liefaard 2015, p. 82.

132 De Zeeuw 2022 (monitoring and enforcement report) .
133 Limbeek & Bruning 2015, p. 96.

134 pulles 2014, p. 10-23.

1350M 2019, p. 32.

136 Chébti 2014, p. 91-105.

137 See Pulles 2014, p. 40.
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in line with this principle in the Dutch Constitution. However, the Dutch legal system allows for
inconsistent use of children’s rights standards, which can lead to uneven implementation and legal
inequality for minority youth.

4.3. The domestic legal framework for the protection of minority youth from ethnic profiling
4.3.1. The Dutch law

In domestic criminal and civil law, there is no specific prohibition on ethnic profiling and no child-specific
rights to non-discrimination. This section will explore to what extent the domestic framework adheres to
international and regional standards to protect minority youth from ethnic profiling in law and practice.

Firstly, article 1 of the Dutch Constitution stipulates that all people should be treated equally, and it
prohibits discrimination on specific grounds, such as race or gender and extends this prohibition to ‘any
other grounds.’ Although this also applies to children in the territory, it could be advisable to add a special
clause or provision in the Constitution to embed their rights.138 However, this thesis submits that as long
as there is no constitutional review, this will not add value. It must be noted that in practice the police
cannot act against such a value of the Constitution, and it is one of their core values.13® Thus, to increase
protection for minority youth from non-discrimination under this article, a child-specific constitutional
clause could be added to better implementation of children’s rights. It can also add symbolic value to
make society more aware of children as rights holders.

Others relevant provisions to protect minority youth against ethnic profiling can be found in criminal law.
Articles 137g and 429quater in the Dutch Criminal Code (DCC) prohibit intentional and unintentional
discrimination for on-duty officers.14° Race is the only mentioned ground in the first article and in the
latter race, religion, belief, gender or sexual orientation are mentioned as grounds. Ethnicity is not
mentioned explicitly, as it falls within the scope of race.!*! The Netherlands adjusted discrimination
articles in the DCC in 1971 to adhere more to the ICERD.142 However, the position of this thesis is that
the articles lack adjustment to international children’s rights standards, such as that age could be named
as a ground.

Furthermore, the DCC and the Dutch Criminal Procedure Code (DCPC) contain sections for minors.
The Youth Criminal Law (article 77) sets the age of criminal responsibility (age 12-18) and stipulates
special protection measures for minors suspected of committing an offence. For the most part, the
provisions under article 77 DCC adhere to CRC standards as laid down in articles 37 and 40 CRC.143
For example, articles 77e and 77h also cover diversion measures, ensuring detention is a measure of
last resort. Special procedural guarantees for minors are also codified in the Youth Criminal Procedure
Code.** However, this thesis finds a child-specific provision with protection from arbitrary arrest is
lacking. As police are the first contact for minors in the juvenile justice system, and the Youth Criminal
Law does not aim to punish but to educate (and reintegrate) minors, increased protection is hecessary
to prevent children from falling into a system. Child-specific guidance for police officers is not sufficient
to expect increased protection for minority youth from arbitrary stop and search checks (or arrest); this
should be accompanied by the legal implementation of article 37(b) CRC. Moreover, no civil law

138 | jefaard & Doek 2015, p. 84.

139 politie 2020.

140 Rodrigues & van der Woude 2016, p. 2296.
141 Kamerstukken Il 1967/68, 9724, nr. 3, p. 4-5.
142 Kruize & Gruter 2020, p. 20.

143 iefaard & Trotman 2020, p. 2.
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provisions guarantee the child’s right to non-discrimination or lay down special protection measures and
positive state obligations for minority groups.

On the other hand, there is an extensive legal framework to provide police discretion. Although police
need to have reasonable suspicion of a criminal offence based on facts (article 27 DCPC), no article
stipulates any specific (procedural) guarantee for children that are suspects. According to article 2(2a)
of the Police Act (PA), officers must uphold public order and aid citizens. Officers can demand
identification if they deem it ‘reasonably necessary’ (article 8a PA). This applies to citizens from 14 years
of age, as stipulated in article 2 of the Act on Identification. Neither of these Acts mentions special
protection measures for minors or non-discrimination principles. Similarly, the 1994 Traffic Act provides
police with discretionary powers. As laid down in article 160 (1b) of the 1994 Traffic Act, police can stop
youth between 16 and 17 years old on a scooter and ask for identification without giving a reason.

Lastly, municipalities can have areas that are labelled as a security risk by the mayor, where preventive
stop and search is possible.}*> This is stipulated in articles 50, 51 and 52(3) of the Weapons and
Ammunitions Act, which does not contain special protection measures for the stop and searching of
minors. They are mentioned in the prohibition of carrying heavy weapons in article 26. This thesis
submits a section for minors is needed to embed child-specific protection measures to guide police
conduct for these laws to adhere to international and regional standards. The procedure of a stop a
search regarding children should be embedded in the legal framework, so police have a uniform and
clear assessment criterion to use to limit their discretion when dealing with children.

4.3.2. Practice of legal standards

How the abovementioned framework is used in practice, and if international and regional children’s rights
standards are considered in judgements on ethnic profiling, cannot be analyzed, as no cases of minors
on this subject have been before a Dutch Court. However, there has been one adult related case on
ethnic profiling recently, that has used international and regional standards as mentioned in Chapter 2
and 3. Two other cases related to police discrimination were dismissed. These will be analyzed to give
an insight into protection from ethnic profiling in general in the Netherlands.

Firstly, the case of Amnesty International and others against the State of the Netherlands shows how
difficult it is to prove incidents of ethnic profiling.14¢ This case was against the Royal Netherlands
Marechaussee (Kmar), which is military police that does border controls revolving around nationality
(MTV controls) with the aim to control immigration. For these checks of illegal entry, no reasonable
suspicion is necessary.'’ This leaves discretionary room to base decisions on ethnicity. The Court
decided there was no violation of article 1 Protocol 12 ECHR, as in general the Kmar has an objective
and reasonable justification, and ethnicity can be a factor in decisions. The Court did acknowledge that
there is a possibility that ethnic profiling can occur in individual cases, but that it does not happen on a
structural basis, and they will not prohibit the use of ethnicity in these controls.1#8 This research contends
that this case is an example on how the Court interprets a case of ethnic profiling and how difficult it will
be to prove for a citizen that there is no reasonable justification. As this is already complex for an adult,
it begs the question of how it can be expected a minor will bring such a case to Court.

145 See Rodrigues & van der Woude 2016, p. 2300.
146 ECLI:NL:RBDHA:2021:10283.
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Furthermore, it is questionable if the State is fulfilling its obligations under the international framework,
as this showed that a prohibition of ethnic profiling is necessary by law and adequate safeguards should
be taken to prevent it from happening. Although a legitimate aim may be found in decisions, if they are
based on ethnicity, it violates non-discrimination principles. De Vries and Spijkerboer found the decision
not to be in line with the ECHR and called this an example of structural discrimination through law.14°
The judgement did not prohibit ethnic profiling, but the case did have an impact; after the decision, the
Kmar expressed they will not use ethnicity as a factor in their decisions anymore.*5°

Two other cases related to police discrimination also show the difficulty of the burden of proof on citizens,
especially minors. Rodrigues & van der Woude stated in their research in 2016, that there was no
jurisprudence found on articles 137g and 429quater DCC that prohibit discrimination by police officers.
In October 2021, a claim under these articles was dismissed by the Hague Court. Police officers were
accused of alleged discriminatory remarks in a Whatsapp group chat after a video was shared of the
assault of a 14-year-old boy. The Court found these remarks were not made in public or in office; they
were private conversations (even though a work phone was used), thus there were no sufficient grounds
for prosecution.®®! In the reasoning, the Court admitted that the criminal investigation in 2018 found five
members of the group to have made discriminatory remarks and these were acknowledged to be
unfitting for officers in function. However, no mention was made of the fact that the remarks were made
about minors. In another case regarding minors, the appeal was based on a procedural defect due to
ethnic profiling. Youth was caught stealing a wallet and convicted. In the appeal, they claimed to be
observed by the police because of their ethnicity, which constituted a procedural defect, but this got
dismissed.15?

Lastly, it must be noted that next to the lack of hard law, the police have no soft law or guidelines on
conducting stop and search with (minority) youth. They do have a document called ‘Framework on
professional controls’, which explains in practical steps how to make decisions to stop and search with
reasonable and objective justification and how to communicate with citizens.152 Only 4 percent of the
police were aware of the existence of this in 2020.154 Minors should have been mentioned as they require
a child-friendly explanation of their rights and reasons why they are stopped, as stated in the
international and regional framework. The impact on the privacy of the child is more significant than that
for adults. Furthermore, there is a Directive that the police can use for minors, but this does not mention
non-discrimination or how to conduct stop and search with children; it merely stipulates children’s rights
standards for minors that are suspected of a crime.1%5

4.3.3. A solid protection framework?

As shown above, the Dutch legal framework prohibits discrimination by police officers. However, there
is no specific prohibition of ethnic profiling, nor is there increased protection for children. The Dutch legal
framework does not contain child-specific non-discrimination provisions nor any children’s rights
standards on arbitrary arrest. The international and regional framework puts States under an obligation
to prohibit ethnic profiling by law and shift the burden of proof on the State in cases where racial
discrimination is presumed; the Netherlands does not adhere to these standards. This is especially
important to protect children from arbitrary stop and search (article 37 (b) CRC), to protect their privacy

149 De Vries & Spijkerboer 2022, p. 1-7.
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154 Kamerstukken 11 2020-2021, No. 1033.
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(article 16 CRC) and the right to culture (article 30 CRC) so it does not amount to discrimination (article
2(2)). In legal practice in the Netherlands, it is difficult for citizens to prove ethnic profiling has occurred.
How this will be for children remains to be seen. This thesis submits that for children, it will be challenging
to bring a case to the HRC, as they must exhaust domestic remedies. As seen above, cases can easily
get dismissed, and it will take time, money and energy before domestic remedies are exhausted.

As already stipulated by concerns of international and regional human rights bodies, large police
discretion leaves room for arbitrary treatment. Especially for children this can have consequences, as
they are more vulnerable in accessing their rights than adults. Children belonging to a minority have
been acknowledged to have increased vulnerability in the public space, adding the fact that adolescence
can be a source of discrimination makes minority youth a target for ethnic profiling. It can be concluded
that legal change should be implemented to provide increased protection for minority youth from ethnic
profiling. This will also result in more legal certainty and equality for children, as judges and police have
guidance in their discretion to create a uniform approach to achieve equal treatment. Legal standards
need to be accompanied by other measures like education to change enforcement practice, which will
be discussed below.

4.4. A reality check
4.4.1. Introduction

It also needs to be explored if the Netherlands is taking other measures to fulfil positive obligations to
prevent ethnic profiling of minority youth. First, the Concluding observations of the relevant human rights
bodies will show the implementation gap of children’s rights standards on ethnic profiling. Hereafter,
qualitative research of academic literature, journals, reports, and websites will analyse the signals from
civil society and government bodies on this topic supported by field research. The aim is to conclude
where a possible implementation gap can be filled to improve the international rights of minority youth.

4.4.2. Concluding observations on the Netherlands

The CRC Committee called for urgent measures on non-discrimination in the 2022 Concluding
observations. They were pleased with the installment of a National Coordinator against Discrimination
and Racism, but mentioned persisting lack of access to child-friendly reporting mechanisms on
discrimination.®® Furthermore, the Netherlands is recommended to investigate individual non-
discrimination cases in a child-friendly manner, research if there are enough measures taken against
discrimination, create policy and awareness raising programs to address the root causes of de facto
discrimination, collect disaggregated data, and provide mandatory training of judiciary, law enforcement
and society on non-discrimination.>”

Where the CRC Committee shows no specific concern for ethnic profiling, the HRC does mention
concern about a lack of anti-discrimination legislation and ethnic profiling by law enforcement, which
confirms the abovementioned findings of the domestic legal framework. They recommend implementing
the prohibition of discrimination on all grounds in legislation and specifically mention that article 27
DCPC and the Police Act should contain more rules on stop and search to adhere to the Covenant.
Additionally, the Netherlands should have a mechanism to check police discretion in stop and search.

156 There is a Dutch law that stipulates every municipality should have a discrimination reporting mechanism, yet it
does not mention children in there; Municipal Anti-Discrimination Provisions Act.
157 CRC Concluding observations 2022, para 10, 14-15.
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The HRC also recommends training of police, mechanisms to monitor and collect data on stop and
search and increasing ethnic diversity in law enforcement.158

The CERD adds that the systemic nature of ethnic profiling is not recognized in the Netherlands and
there should be legislation with an ‘explicit prohibition’ of ethnic profiling.1%° This also confirms the
conclusion in the section of the domestic legal framework above. Furthermore, the CERD expressed
concern about the continuing discrimination that ethnic minorities experience in Dutch society and
recommended an intersectional law and policy approach that includes ethnic minorities’ views.1%° Lastly,
they note there is an underreporting of racial discrimination. They recommend legislative and
administrative measures to make sure ethnic minority has access to effective remedies.16!

These reporting mechanisms show what can be done in the Netherlands to improve fulfilling obligations
to combat and prevent ethnic profiling. However, it must be noted that no child-specific approach is
mentioned by any of them. The CRC Committee should provide these standards on this topic and the
State obligations to support the Netherlands.

4.4.3. A domestic analysis

Most of the findings by the Committees are confirmed by the analysis of the documents below. As stated
in the methodology in the first chapter, this paragraph contains a thematic analysis of the available
reports (government and EU bodies, NGOs, and foundations), academic research, documentaries, and
journals, on ethnic profiling of youth. Through the program Atlas, 109 quotes were gathered out of 32
documents and coded to establish patterns. These four patterns are discussed below.162

Systemic discrimination

The systemic nature of ethnic profiling shows through the culture of discrimination inside the police. It is
mentioned as a hierarchical organization, that excludes people based on beliefs, ethnicity, and other
grounds. There seems to be a lack of awareness of the effect of discriminatory behavior. Recently, the
government has also recognized ethnic profiling as a structural issue.

The far-reaching discretion of police leads to ethnic profiling, and although it has been underreported, it
is said to be an extensive problem. Because of the lack of data and mainly research based on people’s
experiences, ethnic profiling is hard to combat. Police have been reported to express their individual
prejudices, so there should also be a bottom-up change (from a societal level). However, it has been
found imperative to create structural (or systemic) change as individual behavior is also influenced by
that.163

Lack of anti-discrimination policy and legislation

Overall, there is a lack of effective remedies; people note that experiences are not taken seriously and
there is a lack of legal protection from ethnic profiling through anti-discrimination laws. For example, the

158 HRC Concluding observations 2019, para 13-14 & 48-49.
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bibliography the section ‘Thematic analysis’ the documents can be found. The annex of quotes from Atlas is an
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163 Landman & Sollie 2018, p. 71.
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recent report of the Dutch Senate notes a lack of clear legal standards; anti-discrimination legislation
needs to be implemented in the Police Act.164 This confirms the legal analysis made in this thesis.
Although it must be noted the UN Special Rapporteur on contemporary forms of racism, racial
discrimination, xenophobia and related intolerance mentioned the formal commitment to non-
discrimination through legislation of the Netherlands is ‘impressive’, and it is the enforcement that is
lacking.16> However, as the legal analysis of the domestic framework above shows, there are no
principles of non-discrimination to be found in the Police Act whereas they have a large discretion
according to this law. Nor is there a specific prohibition on ethnic profiling (as prescribed by the
international framework) or special child-specific provisions on non-discrimination. Thus, this thesis
submits that there is room for change in the legal framework, which should be complemented by change
in policy and practice. Police should receive education and training on clear guidelines that are reviewed
for accountability.

There is also a lack of attention to the perspective of citizens, as there is a focus on truth finding and
protecting public order; the burden of proof in ethnic profiling cases lies on the victim. The Dutch National
Ombudsperson has expressed that the burden of proof should be on the State from the beginning; they
need to prove that there was no breach of the non-discrimination principle.16¢ Although this goes a step
further than the earlier mentioned shifting of the burden of proof as found by the European Court in the
Timishev case, the reversal of the burden of proof could be an extra protection layer for children that is
needed in racial discrimination cases.

Lastly, the experience of citizens should be central and through this the police should establish a bond
of trust for the legitimacy of the State. Police intervention should be aimed toward this instead of
effectivity. This is a complex issue to address as police represent the government, and the latter also
has security policy aimed at effectiveness and result.

Minority youth

Only a few of the analyzed documents were about ethnic profiling of youth, but most available data is
adult focused. One research mentioned that only 94% of the youth between 16 and 20 that experienced
discrimination would report it.1%” The reasons youth give for not reporting are: not aware of the existence
of institutions where they can report it and they feel it will not matter.

The research that does exist showed that adolescent boys with a migration background have higher
chances of being stopped and searched by police, and registration of minority youth is three times as
high than that of youth with only a Dutch background.1®® Paolice stops are targeted at young people in
Europe in general; 21% of 16-29-year-olds were stopped in 2021 compared with 6% of people above
65. Most young people stopped while on foot in the Netherlands were of North African descent and
asked general questions or for their ID.16° Control Alt Delete and Children’s Rights Collective have also
mentioned concerns about signals they have gotten from ethnic profiling of youth. A specific case was
highlighted where police detained a crowd of playing minority youth (15 and 16 years old) with police
dogs and handcuffed them, which did not lead to a formal complaint.1’® Furthermore, the pandemic

164 Eerste Kamer 2022, p. 22.

165 Human Rights Council 2020, para 7 & 15.

166 Nationale Ombudsman 2022, p. 64.

167 KIS 2022.

168 Bezemer & Leerkes 2021, p. 55.

169 FRA 2021, p. 7-16.

170 Kinderrechtencollectief & Rutu Foundation 2020, p. 17-18.
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disproportionately affected policing of youth of a minority background; more fines were given and stops,
and searches conducted.

Lastly, the socio-economic status of minority youth is mentioned; the neighborhoods they live, their
access to public resources, all affects their chances of contact with the police and increases the risk of
ethnic profiling. Another factor that adds to stigmatization is that research shows the overrepresentation
of minority youth in the juvenile justice system. Solutions that are mentioned are awareness raising of
rights amongst parents and educators, making reporting accessible, improving the socio-economic
situation and access to education for minority groups. Positive and child-friendly community policing can
also help establish bonds with local youth. This thesis submits this is especially important as the impact
on youth and their development is significant.

Positive signals

There have been administrative initiatives that make an effort to combat discrimination in general and
establishing trust with youth. The government has established a State Commission against
Discrimination and Racism in May 2022, which will research discrimination and racism in Dutch society
to make policy more effective. They will also focus on ethnic profiling.1”* This thesis submits that this
program should also develop a specific strategy focused on youth.

The National Ombudsman has also contributed to research and handled complaints on ethnic profiling,
whereas the Children’s Ombudsman has not. The police have a program to combat discrimination
(Police for everyone), which aims to increase diversity within the police and improve the professionality
of police checks. However, no specific guideline is given on how to deal with minors, nor are they
mentioned anywhere.’2 There is also an app on police work telephones to register every stop and
search, which supports professional controls.73

Generally, policy measures for minors seem to be lacking. However, there is a program called Police
Kids, where parents and children can help with police work.17* This thesis submits that something similar
could also work for adolescents to establish a bond of trust. Additionally, the police have been
experimenting with giving minors a ‘reprimand’ instead of taking them in or arrest after they have found
a minor to be suspected of an offence after a stop and search; in the evaluation there is nothing about
discrimination or child-friendly communication recommended.'”® This thesis submits that giving police
more power to sanction should be accompanied by clear guidelines and safeguards for children. This is
problematic in general and there should be domestic legislation and guidelines first to support all these
initiatives. In the case of ethnic profiling, it is advisable to establish a top-down approach accompanied
by bottom-up initiatives.

4.4.4. Field research

This research was conducted with semi-structured interviews in person, except for the one with the
expert due to Covid. It must be noted that these indicative findings do not have a truth-finding aim to
establish whether the focus group of minority youth is indeed disproportionately affected by ethnic
profiling. It is acknowledged that the focus group is too limited, and other groups such as girls or youth

171 Staatscourant 2022, 11349.

172 politie 2020.
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with a Dutch background would also have to be checked. The aim of these indicative findings is merely
to support the desk research in the paragraph above and to give mainly youth themselves a chance to
participate in this research and share their experiences. As stated in the beginning of this thesis, it is
imperative to learn from these lived experiences of youth, and they will be taken into account in the
recommendations. Firstly, the interview with an expert from civil society will be set out, and then the
essential parts of the interviews with minors.

Experts

The Dutch organizations that have been approached for this research are Defence for Children the
Netherlands, the Children’s Ombudsman, the Youth Helpline (Kindertelefoon), and the Human Rights
Board (College voor de Rechten van de Mens). These organizations all mentioned a lack of notifications
on ethnic profiling of youth, and thus could not answer interview questions.

Control Alt Delete does get a few notifications a year about this. They are focused on the eradication of
ethnic profiling and committed to honest and effective law enforcement.1’®¢ The person that was
interviewed is the co-founder, Jair Schalkwijk, who has worked there for ten years. The organization
conducts research and supports people that have experienced abuse of power or violence by police and
ethnic profiling. They sometimes support people in filing a complaint and primarily draw lessons for law
enforcement from these experiences. Control Alt Delete is a critical partner for politicians and police to
improve policy.

Schalkwijk mentioned they frequently receive notifications about ethnic profiling, but not very many
about minors. The ones they receive are mostly from parents with the cooperation of the minor and more
boys than girls. The examples he gave concern boys playing on the street and getting checked for an
ID, but most of the time police officers do not explain properly why. It is often the word of the individual
against that of the officer; examples where boys claim they were not committing any offence, but police
say they have done a lawful check. Another notification was about a 13-year-old boy that was stopped
and searched for a weapon because he fit a general description, the parents were notified by their child
and no contact was sought with them. This is difficult for parents, as they should have been involved
and the impact of a stop and search on the child is immense. Police do not always make an effort to
contact parents. Most parents do not want to file a report as they do not trust the police and since the
Dutch childcare benefits scandal there is great distrust in authorities in general.1?”

Control Alt Delete does mention recently the Dutch government seems to pay more attention to ethnic
profiling (also through research), but substantial change has still not occurred. Their advice is to limit
police discretion, and systemic and individual change of police is necessary. Mainly proactive control
and no checks and balances system need restructuring. They also mention for minors there is an
extensive infrastructure of local youth organizations and youth workers. The only difficulty there is that
they are a chain partner of the police, so if they are critical of them, it could affect government funding.

176 Control Alt Delete 2022.

177NJI 2022; Parents had to pay back their benefits they had gotten, sometimes over small administrative
mistakes, and most were in severe debt. This also led to children being placed in alternative care. This mainly
happened to families with a migration background and has been acknowledged to be due to systemic racism in
the Tax office.
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Youth

These interviews were conducted along the ethical research guidelines mentioned in the introduction.
They took place in two days through a youth foundation in The Hague under the guidance of youth
coordinators in the community center where they gather daily. This center organizes youth activities and
aims to contribute to their neighborhood. A group of 20 male minors was interviewed in a group setting
and four boys were interviewed individually. The ages varied from 12 to 18 years old, and the coordinator
gave permission for the group interview (he contacted parents if available). They are all Dutch with a
migration background and most have a North African background. All interviews are anonymous, and
on request, the center is not named, as they do not want to harm the relationship with the local police
or municipality.

Almost all boys feel stigmatized by the police because of their migration background. Additionally, they
feel powerless to do anything about it and are unaware that they have rights. The boys feel they have
nowhere to go, as parents will believe the police over them, and they lack trust in authorities or youth
workers. They mention incidents where they play football and hang around on the street and get asked
for an ID, whereas the group of girls next to them or other people do not. They also mention the
frustration when they are stopped and searched and ask for an explanation but do not get one; it mostly
comes down to responses from police such as: “cooperate”. They are also scared that police will use
force or abuse their power in other ways and lack trust in police. If something happened to them on the
street, they would never go to the police. When they were asked how to describe the police, a boy of 13
years old said:

“As my last option.”

Some boys mention stories about running away from the police not to show their identification (ID).
Because police get notifications and if you show your ID, they will register you in the system and match
you with that notification. The older boys said that they always get stopped when on a scooter, some of
them have the feeling this has to do with age and others with ethnicity. They mention that when the
police pull up their name with an ID check, their prior registrations will show. The police do not have to
prove every registration according to them. One of the 17-year-old boys said he had been registered
many times but linked to notifications that had general descriptions (like Moroccan boy with black coat)
and did not do anything.

Most of the boys know what ethnic profiling is and one boy of 14 years old said:
“Police will act on their prejudice and that's always going to apply more to people of colour.”

The stories relating to ethnic profiling stem from the feelings the boys have about being treated or seen
differently than their peers with a Dutch background. Two boys of sixteen mention they think the police
find reasons too quickly to stop and search; there does not need to be evidence, a police officer will give
an argument of nuisance and you can be stopped and searched. A boy of 16 years old said:

“So, | said to that officer, Sir, do you have an objective reason to hold me up? | thought I'd just ask for
once. The officer literally told me: What reason shall | come up with?"

Only a few boys mention discriminatory comments made by police, which they also have noticed happen
to them in school or other areas of society. The group agrees that Moroccan youth has a huge stigma,
especially induced by the Dutch media. In the news, the focus is always on youth with a Moroccan
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background in a negative manner. They believe the media can play a role in fighting stereotypes and
this needs to happen because discrimination will not just go away by making laws.

Other solutions mentioned by the group are making laws about what police can and cannot do and being
able to vote. This is especially important to some adolescent boys as they say:

“We need to abide by the rules, but we cannot participate in making them.”

Lastly, they believe solutions lie in community building and education with the police about children’s
rights. But limiting police discretion and more positive images of minority youth in the media are the key
to change in ethnic profiling, according to the youth.

4.4.5. Protection in practice?

As could be derived from the international and regional children’s rights framework on ethnic profiling,
States are obligated to implement policy measures next to legal ones and take affirmative action on non-
discrimination. The research above shows that the Netherlands is taking action to combat racism.
However, it is mainly adult-focused. There is also a lack of disaggregated data on ethnic profiling.
Special protection measures should be taken to prevent discrimination from happening to vulnerable
groups, such as minority youth.

The main issue from this analysis above is the lack of police guidelines on how to treat and communicate
with children to prevent discrimination. Especially, the experiences of youth and the lack of trust in the
police show how important this is. According to the CRC the police must have an educational role in
their behavior towards children, not punitive. The experiences and notifications of youth and experts
show that much can be improved here. Communication and extra explanation towards minors on why
they are stopped, and involvement of parents seem critical. For this training and education of law
enforcement on children’s rights is imperative, but also awareness raising in society.

Another change that will make youth feel safe is limiting of police discretion. This thesis submits,
especially as the impact on children of a stop and search can be great that it should be done in a child-
friendly manner and under clear law and guidelines, so there is no risk of misunderstanding or
discrimination. The last effort that should be made, as the international and regional bodies have
stipulated, is changing societal attitudes to combat ethnic profiling. This should begin with a systemic
change; police and politics will influence society by setting an example through accountability,
diversification, and making sure other actors (such as media) are accountable for discrimination. These
changes would improve CRC adherence of the Netherlands in practice.

4.5. Conclusion

The Netherlands has made progress on adhering to international children’s rights standards. However,
critical reflection on the discrimination laws and the protection they provide remains imperative. It can
be concluded that the Netherlands can improve adherence to the international and regional standards
of protection of minority youth from ethnic profiling. The legal framework does not have a specific ethnic
profiling prohibition nor a child-specific discrimination law. While law provides a large police discretion
to uphold public order, the framework lacks legislation to provide clear assessment rules to guide police
stop and search.

In the practice of law, judges do not consistently apply the provisions of the CRC, ICCPR, or ICERD.
They have the judicial discretion to do so, which provides legal uncertainty. As no child-specific cases
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have come before a domestic court, it is difficult to say how provisions will be treated and if they provide
enough protection. What can be concluded is that cases of ethnic profiling that have come before a
Court put a heavy burden of proof on citizens, while the international and regional framework has
suggested to shift this to the State in cases where discrimination is established. This thesis submits that
for children the reversal of the burden of proof can add an extra layer of protection. It also is debatable
if Dutch Courts adhere to the other set standards of the ECtHR (that have a direct effect), as the ‘very
weighty reasons test’ to differential treatment was not applied in the Kmar case.

Finally, the signs of Committees were confirmed by the research on social reality. Constructive changes
and awareness are noticeable in fulfilling positive obligations in combating discrimination. However,
substantial change in ethnic profiling in practice has yet to come. This case study has shown how difficult
it is to enforce the international and regional Conventions, and how underexposed the children’s rights
perspective remains. Minority youth voiced no awareness of their rights and feelings of powerlessness
against state officers. They lack trust in law enforcement, which is damaging to the rule of law. The
police should invest in building bonds of trust so that law enforcement will be more effective. The lived
experiences with ethnic profiling of children seem different from adults in that they feel they have
nowhere to go with their stories and will not be taken seriously. This also links to the lack of youth
participation in political processes (like voting) and a lack of knowledge on their rights or how to access
them. This shows from the fact that there is a lack of child-specific case law on ethnic profiling. Youth
with a migration background mentioned feeling stigmatized in general in society because of their
ethnicity.

It will take effort from the Treaty bodies, the State, and society, to bridge this implementation gap. For
the Netherlands to improve adherence, legal change, clear child-friendly police guidelines and
awareness raising policy on ethnic profiling as a children’s rights issue should be implemented. Not only
individual police training on child-friendly communication and conduct should be promoted, but also a
systemic change is necessary. This means the State should limit police discretion from the top down,
which should be accompanied by bottom-up initiatives that rebuild trust between minority youth and
authorities so police will not be their “ast option” anymore.
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5 Covering up: a child’s right to protection from ethnic profiling

5.1. Conclusions

This thesis started with the words ‘Blue bias’ and ended with ‘last option’, which perfectly describes the
perception of minority youth of the police. It also gives a peek into the answer to the main research
guestion, reiterated below, that will be answered in this conclusion to provide recommendations for the
CRC Committee and the State of the Netherlands.

To what extent is minority youth protected from ethnic profiling by the international and regional
children’s rights framework in the Netherlands?

First, the analysis of the international children’s rights framework proved it aims for adequate protection
from all forms of discrimination and the ICCPR and ICERD recommend States to explicitly prohibit ethnic
profiling. However, no specific article in these Conventions prohibits it, nor does the CRC. The latter
seems to provide comprehensive State obligations to protect minority youth from ethnic profiling, such
as articles 2(1), 16, 30, and 37(b). The Committee has not given guidance to this specifically on ethnic
profiling, which is what the other Treaty bodies do add to the children’s rights framework. The HRC has
set clear standards in prohibiting ethnic profiling under article 26 ICCPR and the CERD has also made
specific State recommendations in a General Comment on ethnic profiling. It must be noted that these
bodies lack a children’s rights approach.

Under the international children’s rights framework States have an obligation to implement national laws
that reflect the non-discrimination principle, the child’s right to privacy, culture, and lawful police
treatment. Police need an objective and reasonable justification to conduct a stop and search but need
to be aware of child-friendly explanations and methods. The proportionality test should be applied stricter
when it comes to minors. States should also provide youth with child-friendly complaints mechanisms,
train police and judiciary on children’s rights standards, and combat discrimination and socio-economic
marginalization of minority youth in society. Although there are monitoring mechanisms in place, the
weakness of these bodies lies in the lack of enforcement powers to ensure state compliance. Lastly, it
remains to be seen if in cases of ethnic profiling minority youth will be able to find access to justice in
front of a human rights body, like the HRC. The CRC Committee would be more favourable to treating
a child-specific case, but the Netherland has yet to ratify the OPIC.

Second, the analysis of the regional European legal framework shows how mainly the ECtHR adds to
this international framework by jurisprudence on ethnic profiling. From this, it follows that States should
have very weighty reasons for differential treatment and the Court leaves a narrow margin of
appreciation for States on ethnic profiling. Additionally, in cases of ethnic profiling, the burden of proof
should shift to the State when racial discrimination is presumed from the facts. Although these standards
apply to children, they are afforded an extra layer of protection as derived from the jurisprudence
analysis and the Guidelines on child-friendly justice, and States should be held accountable if this is not
in place. Police stop and searches should almost be treated like a measure of last resort, and if used,
they should be conducted in an age sensitive manner regarding communication. Extra measures of
protection for children should be in place, such as a clear uniform assessment framework and training
of children’s rights standards for police and judiciary. Lastly, effective and child-friendly complaints
mechanisms should be established. In the regional framework, there could be more focus on the
children’s rights perspective on protection from ethnic profiling.

Third, the case study of the Netherlands on the domestic implementation of the international and
regional children’s rights standards shows the difficulty of implementation and enforcement. Although
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progress is noted in the Netherlands on adhering to international children’s rights standards, there is a
lack of a children’s rights perspective in law, policy, and education especially on ethnic profiling. There
is room for improvement in creating legal protection for minority youth in criminal and civil law and limiting
police discretion or at least ensuring they have a uniform child-specific guideline for proactive controls
and training on safeguarding children’s rights. Furthermore, the judiciary should apply the CRC more
consistently to provide legal certainty, and secure equal treatment. The burden of proof should not be
on children in cases of ethnic profiling, as they already underreport because they think they will not be
taken seriously or lack trust in authorities. Steps can be made to make filing a complaint more accessible
and get minority youth involved in making law and policy to combat ethnic profiling. Because the
participation of youth and learning from their lived experiences is key for States to ensure the enjoyment
of children’s rights. Furthermore, disaggregated data collection on ethnic profiling is necessary, to create
intersectional policies or bottom-up programs. Lastly, systemic and societal change are imperative to
change attitudes and combat discrimination.

In conclusion, there is protection from ethnic profiling in the international and regional children’s rights
framework, but it remains difficult to implement into a domestic context. This is partly because ethnic
profiling remains underexplored from a children’s rights perspective by the treaty bodies and also
because a state can improve in adherence to children’s rights. In the case of the Netherlands, there is
child-specific legal protection in many areas (like juvenile justice), but for ethnic profiling, it can be stated
that a children’s rights issue is uncovered. This needs to be addressed by the State with the help from
the Committee and Dutch society, which the recommendations below and findings in this thesis aspire
to contribute to.

5.2. Recommendations

Below a list of recommendations will be set out for the CRC Committee, other treaty bodies and the
State of the Netherlands on how to improve implementation of international rights of minority youth
regarding ethnic profiling. Finally, a practical framework and guidance for the police to conduct child-
friendly stop and search will be given.

The CRC Committee

- Address ethnic profiling in the Concluding observations.

- Draft a Joint General Comment with the CERD or HRC on discrimination, in which there is a
section on children and the police. Here child-specific guidance should be given on the
protection of minority youth from ethnic profiling, following the CRC articles in this thesis.

- Let children participate in the drafting of this General Comment.

- Ensure to address discrimination through an intersectional lens in their views.

- As the guidelines and jurisprudence that the Committee produced are not child-friendly, they
should create a webpage, podcast, or an app where information is diffused on children’s rights
and developments in this area. This will also contribute to providing children with more access
to justice.

- The HRC and the CERD can also refer in their General Comments to the CRC to make

children’s rights more visible.
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The Netherlands

Ratify the CRC OPIC to extend children’s access to justice.

Draft child-specific legal protection from discrimination and limit police discretion when dealing
with children. Train judiciary on these standards to provide legal certainty for children.

The recently installed Coordinator against Discrimination and Racism must also have a
specialized team that will ensure disaggregated data collection on children and their
perspective (also of minority groups) will be considered in future policy.

Ensure police have a uniform guideline on conducting child-friendly stop and search and make
police training on children’s rights mandatory. Additionally, a policy should be designed to
induce systemic change to change the individual attitudes of officers.

Instead of making a complaints office on discrimination in every municipality for children more
accessible, ensure a helpdesk at schools or community centres where children can file a
complaint on ethnic profiling (or other forms of discrimination) and be provided with advice about
their rights.

Dutch civil society could focus more on awareness raising that ethnic profiling can be a
children’s rights issue. They should consider using strategic litigation as a tool to force legal

standards on ethnic profiling for children or induce change in police conduct.

The police: child-friendly professional control model’®

Select

Decision is made on objective
grounds;

Behaviour or circumstances
Beware of interventions based on
stereotypes

Is the person a minor? Let the
officer do the talking that is the
most qualified.

Explain

Make the conversation with
minors informal and accesible;
they are children.

Consider minors do not have the
abiility yet to oversee
consequences of their behaviour.
Adjust explanation to age and
needs of the child. Some children
may need more explanation to as
why they are stopped.

Ensure to ask open questions and
to also hear the child. If they feel
taken seriously this creates open
conversation, which leads to
more effective police checks.

A good explanation of the reason
for the stop and search can avoid
feelings of discrimination or
stigmatization.

Treat

Treatment of children should be
according to their rights.
Consider the impact of an officer
in uniform talking to a child, and
use searching as a measure of
last resort. Show patience.
Remember the officer has an
educational role rather than a
punitive one towards children.
Ask for permission to search and
also ensure children know where
to file a complaint in case they do
not agree.

Remember that the way children
are treated will also impact their
future behaviour towards
authoritities. There is a
responsibility on the officer to
establish a bond of trust.

Reflect

Reflect and evaluate with
colleagues what you can improve
in your conduct and attitude
towards children.

Make sure to connect with
children in the neighbourhood in
a positive way outside of the
controls.

If you work in a neighbourhood
with a high level of incidents,
make sure to also get to know the
neighbourhood on another level.
Invest in activitities with the
people to reflect on the image of
the police.

178 This child-friendly version is based on the existing 2020 Guidelines of proactive police controls (Framework on

professional controls).
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ANNEX |

Interview Experts

1.

2.

8.

9.

How long have you been working for the organization?

What does your job entail?

. How would you define ethnic profiling?

. Have you received reports from minors about ethnic profiling?
. How often do you receive notifications?

. Were there any differences or similarities in the reports?

. Have you received reports from parents about ethnic profiling?

How often do you receive notifications?

Were there any differences or similarities in the reports?

10. What do you do with the notifications?

11. Are there also positive signs you hear of protection given by the Dutch police or other government

agencies against ethnic profiling?

12. Is the government of the Netherlands doing enough to protect children against ethnic profiling?
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ANNEX I

Interview boys

1. What is your name and how old are you?

2. Where do you live?

3. Which school do you attend?

4. What do you want to be when you grow up?

5. Do you know what discrimination is?

6. Have you ever experienced it yourself?

7. Have you ever had contact with the police?

8. What was that experience like and was there someone you could contact?
9. Do you know what children's rights are?

10. Do you think these rights are protected in your country? Do you have any suggestions for

improvement for the government?

38
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ANNEX 1

Universiteit

Consent form

For the academic research Blue Bias: An international children’s rights-based approach to ethnic
profiling of minority youth in the Netherlands, it is necessary to protect your privacy. Therefore, | need
your consent.

Furthermore, | want to ensure that | have sufficiently informed you about the purpose of the research
and the benefits of your contribution. As | explained in prior conversation(s), my research aims to analyze
the extent to which minority youth are protected from ethnic profiling by international and regional child
rights frameworks in the Netherlands. To support my findings of the legal analysis, | will also collect data
from interviews with young people and experts working in the field of children's rights and discrimination.
You will not receive any financial compensation for your participation. You will contribute to advancing
children’s rights with your participation since this is the first study focused on this topic from a children's
rights perspective.

What data is being used?

I will conduct a half-hour anonymous interview of 10 questions. | will only note characteristics (with your
consent) such as age. Personal data that can identify you will not appear in my thesis. You can choose
between an audio recording, or | can take notes. When | take notes, | will summarize your answers
immediately. With an audio recording, | will transcribe the interview later. The recordings will be deleted
in 3 months from the date you sign the form.

Please choose what you consent to:

1. Audio recording: YES/NO

2. Notes: YES/NO

What if | change my mind?

If you change your mind, you can send an email before the end of July 2022 to with a short message
stating that you do not want your interview to be included in the investigation. Thank you for your time

and participation.

Date, place, and signature for informed consent!:

179 In the case of a minor: the signature of the parents or guardian is needed (unless the young person is 16/17
years old).
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