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Management Summary 

Report III contains the final draft version of the INSOL Europe Statement of Principles and Best 

Practices for Insolvency Office Holders in Europe.  

Introduction  

Report III starts with an Introduction which shortly rehearses the aim of the project and the role 

of the draft EIR on the project. It shows the road from Report II to Report III which included 

three draft phases and a semi-final phase of the Statement, in-depth discussions with members 

of the Review & Advisory Group and the Academic Advisory Committee, presentations at 

conferences in Leiden and in Barcelona, a publication in Eurofenix (Summer 2014), the use of an 

online questionnaire, on-line availability of the third public draft on our website (www.TRI-

Leiden.eu) and a panel presentation and discussion in the INSOL Europe annual conference in 

Istnabul on 11 October 2014.  

 

The Statement 

After the Introduction, Report III discusses subsequently the Statement, consisting of Principles, 

Best Practices and Comments on these. Based on the model developed in Report I and on the 

findings of Reports I and II, this Statement contains 7 Principles and 33 Best Practices. The 7 

Principles are about: 

Principle 1 the definition of an IOH (with three connected Best Practices) 

Principle 2 professional standards (with four connected Best Practices) 

Principle 3 ethical standards (with two connected Best Practices) 

Principle 4 administration (with five connected Best Practices) 

Principle 5 communication (with eight connected Best Practices) 

Principle 6 coordination and cooperation (with four connected Best Practices) 

Principle 7 insolvency governance (with seven connected Best Practices). 

 

Suggestions 

Finally, this report suggests INSOL Europe: 

A. to accept the change of ‘Best Practices’ into ‘Guidelines’, since the majority of the 

respondents to the questionnaire, of the members of the Review & Advisory Group as 

http://www.tri-leiden.eu/
http://www.tri-leiden.eu/
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well as of the voters at the Istanbul annual conference  supports this change and since it 

is in accordance with the draft EIR text3; 

B. to adopt the Statement as “the INSOL Europe Statement of Principles and Guidelines for 

Insolvency Office Holders in Europe” to be quoted as “the INSOL Europe IOH Statement”; 

and 

C. to create a mechanism to promulgate the INSOL Europe IOH Statement and to promote 

its application in practice. 
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Introduction 

Aim of the IOH-project 

The aim of the IOH-project has been described in Report I (19 September 2013) and Report II 

(30 April 2014) as the development of a well-founded framework of Principles and Best 

Practices for Insolvency Office Holders (IOHs) in Europe. These Principles and Best Practices are 

meant to serve as a sound benchmark for the profession, as a means to strengthen public 

confidence in the profession on the market, and as a focus for debate on possible future binding 

rules for IOHs on a European level. 

Report I and Report II surveyed and reviewed international and national rules related to the IOH 

profession. Based on these findings Report II indicated a number of areas were Principles and 

Best Practices “would possibly assist to create a level playing field for IOHs and to improve their 

performance, transparency and accountability in cross-border insolvency proceedings” (page 

11). The present Report III explains how we continued and presents the Statement of Principles 

and Best Practices for IOHs in Europe.  

The draft EIR 

The draft EIR4 requires in a newly added sentence to Recital 20: 

“In their cooperation, liquidators and courts should take into account best practices for 

cooperation in cross-border insolvency cases as set out in principles and guidelines on 

communication and cooperation adopted by European and international associations 

active in the area of insolvency law." 

The implicit goal of the improved coordination, communication and cooperation the EC 

advocates, is the same as that of INSOL Europe when it assigned this project: to enhance efficient 

and effective dealing in insolvency proceedings by insolvency professionals, leading to higher 

recovery rates, faster conclusion of the proceedings as well as an enhanced trust in the 

profession on the market.  

Once INSOL Europe has adopted this Statement of Principles and Best Practices for Insolvency 

Office Holders (‘IOHs’) in Europe (‘Statement’), it will qualify as a the ‘best practices’ as meant in 

this Recital. 

                                                           
4 Recital 20 of the Proposal for a regulation of the European Parliament and of the Council amending 
Council Regulation (EC) No 346/2000 on insolvency proceedings,  {SWD(2012) 416 final}, {SWD(2012) 
417 final}. 
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Best Practices, Principles and Guidelines 

The draft EIR mentions in recital 20 three concepts, Best Practices, Principles and Guidelines, 

without any definition. From the sequence of the wording, one understands that Best Practices 

are set out in Principles and Guidelines. What does that say about the meaning of the concept 

Best Practice?  We would like to abstract here from literature cited in Report II that considers 

Best Practices as the one and only way to perform a task. We have seen it applied in that sense in 

the industrial environment. However, we feel that the EC means Best Practises not as a clear cut 

set of ‘do’s and ‘don’ts’ for all situations an IOH may occur, but rather a set of Principles and 

Guidelines that, if adhered to, would make an IOH work according to the state-of-the-art as can 

be expected in 2014. There are always improvements possible in that practice, stricter rules, and 

more details. But what INSOL Europe intended to do, and what we feel the EC requires, is to 

design a set of Principles5 and Guidelines6 which will actually guide the behaviour and 

performance of IOHs in insolvency proceedings.  

Both for reasons of the draft EIR text, as well as for the contextual interpretation, the designers 

of this Statement have reached the conclusion that ‘Best Practices’ in the original assignment of 

INSOL Europe should be replaced by ‘Guidelines’. This suggestion has been agreed upon by the 

majority of the respondents to the questionnaire (see Appendix II and III to this report), by a 

majority of  the participants of the Academic Advisory Committee and the Review & Advisory 

group as well as by a majority of the voters during the panel session on this project in Istanbul.7 

However, we must admit  there are some strong opponents who think this change would 

weaken the force of the Statement. Having in mind the Merriam-Webster definition of Guidelines 

cited below, we do not share their fear. However, as long as the assignment to design a set of 

‘Principles and Best Practices’ has not been changed, we continue to call these ‘Guidelines’ ‘Best 

Practices’. 

From Report II to the Statement in Report III 

In Report II we identified a number of areas where a Principle or Best Practice could add to a 

level playing field between IOHs in cross-border proceedings. Based on that analysis, we started 

the Report III phase by designing a number of Principles and Best Practices. These where 

submitted for comment to the Academic Advisory Committee and the Review & Advisory Group. 

                                                           
5  Principles are general standards of behaviour, to be made specific in a specific situation by the IOH 
himself (Report II, page 9). Whether the actual behaviour of an IOH was in compliance with that Principle 
can be assessed only ex post by a judicial or supervisory body.   
6 A Guideline is defined by the online Merriam-Webster dictionary as “a rule or instruction that shows or 
tells how something should be done”.   
7 Seen from the panel position, we estimate that 20% voted for Best Practices, 30-35% for Guidelines and 
that 50-45% abstained. 
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Based on their comments, objections, suggestions and proposals, we submitted a new set for 

discussion. This set has been discussed in the joint conference in Leiden (the Netherlands), on 

14 and 15 April 2014 by the Academic Forum of INSOL Europe and the Netherlands Association 

for Comparative and International Insolvency Law (NACIIL) as well as in the 20th Annual Global 

Insolvency and Restructuring Conference of the International Bar Association in Barcelona 

(Spain) on 19 and 20 May 2014. After the second round and the conferences, we finalised the 

‘Third Public Draft’ text. We published a paper on this text in the Eurofenix issue Summer 2014 

and we placed the text of this draft on the publicly available website of TRI-Leiden8.  

Moreover, this text was submitted in a questionnaire (Appendix II) to all INSOL Europe 

members. They were requested to give their opinion on the rules as well as on some questions 

related to the importance of the Statement. Appendix III provides the results of this 

questionnaire. Although there were only 18 respondents, the results were very helpful since 

they came from 13 jurisdictions, and four jurisdictions had two respondents. The respondents 

were essentially positive to the proposed text. After an extensive analysis of the outcome of the 

questionnaire including the commentaries given (some 155 in all) on the individual rules, we 

proposed minor changes. The changes proposed to the Best Practices 1.1, 2.1 and 2.4. were 

accepted by the Academic Advisory Committee and the Review & Advisory Group, and 

subsequently inserted in the semi-final draft. 

Suggested steps to be taken 

The Statement has been the subject of presentation and discussion in a session at the INSOL 

Europe annual conference in Istanbul on 11 October 2014. This discussion gave no reason to 

change the text of the Statement. Compared with the semi-final text presented in September 

2014, this final-draft Report III contains an updated set of footnotes . 

 

We would suggest INSOL Europe: 

A. to accept the change of ‘Best Practices’ into ‘Guidelines’ since the majority of the 

respondents to the questionnaire, of the members of the Review & Advisory Group and 

of the voters at the Istanbul annual congress supports this change and since it is in 

accordance with the draft EIR text; 

B. to adopt the Statement as “the INSOL Europe Statement of Principles and Guidelines for 

Insolvency Office Holders in Europe” to be quoted as “the INSOL Europe IOH Statement”. 

                                                           
8 www.TRI-Leiden.eu. TRI stands for turnaround, rescue and insolvency, and is a team of academics, 
(former) practitioners, interns and students at Leiden Law School (Leiden University) doing research on 
these subjects especially in an international context. 

http://www.tri-leiden.eu/
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C. to create a mechanism to promulgate the INSOL Europe IOH Statement and to promote 

its application in practice. 
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Introductory Comments to the Statement  

1. This Statement of Principles and Best Practices for Insolvency Office Holders (‘IOHs’) in 

Europe (‘Statement’) has been designed on request of INSOL Europe by the TRI-Leiden 

team of Leiden Law School, Leiden University, the Netherlands. Many people have been 

cooperating on the project either as a member of the Academic Advisory Committee or the 

Review & Advisory Group, or on an individual basis. With their valuable help and support 

by making in depth commentaries, the team has been able to present this Statement. The 

team wishes to express its sincere gratitude to all who contributed. 

2. The Statement is the third report in a series of three. Report I, submitted to the INSOL 

Executive in September 2013, contains a framework and a model, which are subsequently 

applied to the analysis of regionally and globally established rules for IOHs. Report II, 

submitted to the INSOL Executive in April 2014, contains an analysis based on the 

framework and model developed in Report I, of the rules for IOHs in 11 European 

countries.   

3. Report II determined that Principles are ‘standards of behaviour’ meaning that they 

instruct an IOH on attitude and conduct. Principles therefore are to be read together with 

Best Practices. Where the Principles give abstract norms, Best Practices will provide more 

practical detail by formulating a specific action. Still, the Principles are always leading. The 

system is thus principle based. 

4. This Report III subsequently presents and describes each of the seven designed Principles 

and the accompanying Best Practices followed by comments (‘Comments’). The reference 

behind each Principle and Best Practice e.g. ‘(related to Category 1.0)’ and so on, refers to 

the Model described in Report I (page 24), as reprinted in Report II (page 35). For easy 

reference, Appendix I to this report contains the Model.  

5. By avoiding ‘shall’ and similar wording, the Statement is intended to convey that the 

Principles and Best Practices constitute a set of minimal requirements to which any IOH 

should already adhere, or – if (s)he does not so adhere as yet – will take urgent and 

appropriate steps to adhere to. Since the Statement covers de facto the minimum 

requirements to which IOHs in cross-border cases should adhere, they are effectively not 

only guidance for international insolvency proceedings, but for national proceedings as 

well. 

6. The Statement refers to Europe and not to the European Union (EU) since the INSOL 

Europe articles target in s. 24 “all countries in continental Europe and the continental 

shelf”, not just the EU Member States.  
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7. The term ‘other parties’ or ‘all parties involved’ in this report comprises every party with a 

legitimate interest in the insolvency proceedings. This may encompass as the case may be 

e.g. the debtor and its officers, creditors, employees, the appointing and supervisory 

authorities, suppliers, customers, investors, shareholders other contractual parties,  the 

government on certain issues and even pressure groups. In economic governance 

literature these are generally indicated as ‘the stakeholders’.  The use of ‘others’ refers to a 

broader group. 
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Principle 1. Insolvency Office Holder (related to Category 1.0) 

1.1 An Insolvency Office Holder (‘IOH’) is any person or body appointed either in corporate 

rescue oriented or in liquidation proceedings (‘proceedings’), whose function is to 

administer or liquidate assets of which the debtor has been divested or to supervise the 

administration of its affairs.  

1.2 In performing his/her duties an IOH is bound by the law including case law and other 

regulations that apply in the country of appointment, as well as by regulations and 

guidelines set by a widely recognised national or regional professional association of IOHs in 

that country.  

1.3 An IOH is guided by this non-binding Statement of Principles and Best Practices 

(‘Statement’) unless and insofar as they contravene the aforementioned rules. 

 

Best practice 1.1 (related to Topic 1.1.1 and 1.1.2) 

An IOH is a member of a national or regional professional association of (nominee) IOHs in the 

country where his/her office is located. The aim of such an association is to promote the continuous 

improvement of the level of professionalism of an IOH by means of e.g. training, education, exams, 

disciplinary action and a complaints procedure, in order to facilitate efficient proceedings and to 

promote and maintain the trust of creditors and the market. If there is no such regional or national 

professional association, an IOH endeavours to establish one. An IOH encourages the association to 

publish an up-to-date list of members on its website, including the office addresses and names of 

the firms (if any) these members are associated with. 

 

Best practice 1.2 (related to Topic 1.2.1) 

An IOH refrains from any payment or any other valuable reward with a view to secure an 

appointment as an IOH in specific proceedings, either directly or through an intermediary. 

 

Best practice 1.3 (related to Topic 1.3.1 and 1.3.2) 

An IOH petitions the relevant court for the appointment of a single IOH in not-yet opened, but likely 

to-be-opened proceedings for group members or other closely related insolvent debtors if (s)he 

deems this in the interests of creditors of the estates involved.  The petition explicitly explains (a) 

why the appointment would serve the interests of the estates involved , and (b) why the IOH is of 

the opinion that a conflict of interests, if it would arise, can be managed effectively. 
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Comments to Principle 1  

8. Principle 1.1 of the Statement of Principles and Best Practices (Statement) starts with a 

definition to whom it is directed. The Insolvency Office Holder (IOH) definition mentioned 

is copied and slightly adapted from article 2(b) of the European Insolvency Regulation 

(EIR; Council Regulation (EC) No 1346/2000 of 29 May 2000) and of Guideline 4.1 of the 

European Communication and Cooperation Guidelines for Cross-Border Insolvency 2007 

(CoCo Guidelines).  

9. The Statement applies to any person mentioned in Annex C EIR (‘Liquidators referred to in 

Article 2(b)’) for proceedings mentioned in Annex A (‘Insolvency proceedings referred to 

in Article 2(a)’). Restricting the application of the Statement to persons mentioned in 

Annex C will avoid misunderstanding. European countries where the EIR does not apply 

(Denmark; the non-EU members) may apply the text of the Statement directly to the IOH 

as indicated by their legal system. Any professional holding an office that is largely similar 

to one mentioned in Annex C may opt to apply the Statement unilaterally. 

10. The Statement is applicable in both rescue oriented and liquidation proceedings. Further 

on the Statement uses the neutral word ‘insolvency proceedings’ or ‘proceedings’. 

11. Principle 1.3 clarifies that the Statement is non-binding and that the law always prevails 

over any of its provisions. By ‘law’ the Statement means according to Principle 1.2 the 

entire legal system of the country of appointment, including conflict of law rules; binding 

supranational and international law if applicable; other national law and law-based 

regulations; and case law of binding supranational and international origin if applicable 

and of national origin.  

12. By implication, any court originating directive issued during the proceedings, e.g. any 

order, sentence, letter, (verbal) instruction, case decision or any order whatsoever 

originating from a court or a judge and binding on an IOH prevails as well.  

13. Principle 1.2 which refers to ‘’regulations and guidelines set by a widely recognized 

national or regional professional association of IOHs” is new. The idea behind this 

Principle is threefold. Firstly, any nationally or regionally determined rule including those 

issued by professional associations, should take precedence over the Statement when it 

contravenes the Statement, since national judges and national disciplinary institutions will 

eventually assess an IOH’s behaviour in the light of the applicability of the local rules. 

Secondly, even if (s)he is not a member of a national or regional professional association, 

an IOH is bound to comply with the rules of that association in his/her day to day work 

insofar as they later on may be determined to be best practice for an IOH’s performance. 
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Thirdly, this provision will encourage IOHs who are not a member of such a professional 

organisation yet, to become one, to become an active member, or, as the case may be, to 

establish one (see Best Practice 1.1). 

14. When the national law provides an IOH with discretionary power, (s)he decides after 

having considered this Statement.  

15. If there is a discrepancy between the requirements of the Statement and those of a 

national or regional professional organisation, an IOH will, notwithstanding comment 13, 

observe the more imposing of both requirements. 

16. The non-binding Statement comprises a minimum acceptable level of professional, ethical 

and governance standards and rules an IOH in cross-border activities should observe. The 

Statement is meant to guide an individual IOH. At least complying with the Principles 

(standards) and Best Practices (rules) laid down in the Statement, will eventually become 

a quality seal for INSOL Europe members and a means to enhance trust in the profession 

on the market. IOHs, judges and disciplinary institutions all over Europe will take note of it 

and become inspired to make this Statement work in reality. 

17. This Principle relates to Category 1.0 of the model of which ‘license and registration’ is a 

Subcategory. The Statement refrains from inserting a related provision in the Statement 

since licensing and registration is executed over and about an IOH, but not by an 

individual IOH. A professional association however, could assist in strengthening the 

license process. 

18. Best Practice 1.1 aims to reinforce professionalism by encouraging IOHs to become a 

member of a regional or national professional organisation of IOHs, to participate in its 

proceedings or even to establish one.9 The text implies the possibility of starting a second 

or a third (national) association in order to avoid closed shop behaviour and to encourage 

competition to improve the profession. This Best Practice is key since professional 

associations have to shape the standards and rules that ultimately will enhance the quality 

of the IOH and the trust in the profession on the market. Organising education and exams, 

a disciplinary action system and a complaints procedure will eventually improve the 

general professional level of IOHs in a country or a region.  

19. Best Practice 1.2 prohibits an IOH to try to ‘buy’ an appointment as an IOH in specific 

proceedings either through a payment or through another arrangement (‘reward’) with a 

similar aim. This refers to e.g. English and Lithuanian law,10 which explicitly forbids 

                                                           
9 In England, France, Romania IOHs are mandatorily a member of a professional association. In Germany 
and the Netherlands such membership is voluntary. The Serbian BSA is more like a state supervisory 
agency; CNAJMJ in France and UNPIR in Romania have some identical traits. France and Serbia have 
voluntary associations as well. 
10 See s. 164 IA (UK) and s. 4 CCA (Lithuania). In Poland this is a criminal offence. 
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payment for an appointment. This does not inhibit general marketing or public relations 

activities of an IOH e.g. through event sponsoring, distributing a newsletter, having a 

website, giving a lecture or attending social or professional events. The Statement (see 

Principle 2 below) even encourages IOHs to be transparent on their qualities and 

experience, which will eventually affect their eligibility in specific cases. This Best Practice 

does however prohibit any ‘quid-pro-quo’ arrangement with a view to be appointed in 

specific proceedings. Including ‘or with the effect to be appointed’ is omitted since such 

causal relationships are hard to prove. However, IOHs should take care to avoid the 

impression that one has ‘bought’ an appointment. 

20. Best Practice 1.3 aims to facilitate efficiency and effectiveness in insolvency proceedings 

for members of a group of companies and other closely related (insolvent) debtors. 

‘Closely related (insolvent) debtors’ means entities having strong business relations or 

strong common business interests, which entities do not belong to the same group of 

companies, e.g. a private shareholder owning two companies doing intensively business 

together; a subcontractor and a principal; or two independent subcontractors working 

closely together on a project for that principal. If an IOH sees advantages for the creditors 

in managing these cases by one IOH, and the other proceedings have not been opened yet, 

an IOH should petition (formally or informally) the appointing authority (generally a 

court) to appoint one IOH for both cases. The option to draft a similar provision in the 

situation that the separate proceedings have already been opened has been rejected, since 

finding a solution there was not considered realistic. 

21. An IOH who deems such a ‘joint consolidation’ or ‘procedural consolidation’ in the interest 

of creditors of both estates should explain to the appointing authority why the 

appointment would serve the interests of the estates involved. A costs related argument 

could do in some instances, but an argument based on cross-linkages between the estates 

would be more convincing. Moreover, the petition should argue why  a conflict of interests 

is not feared or how – if it arises – it can be managed, since this is one of the main issues 

inhibiting such joint/procedural consolidation. 

22. Joint/procedural consolidation may in some jurisdictions and in specific circumstances be 

changed into a ‘substantive consolidation’ meaning that two or more estates in separate 

proceedings will be administered as one estate. If at all legally possible, an IOH does well 

to communicate his/her opinion on this issue in the petition in order to fully inform the 

appointing authority. 
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Principle 2. Professional Standards (related to Category 2.0) 

2.1 An IOH performs his/her tasks according to the state-of-the-art in insolvency practice, uses 

competent and trained personnel, occupies appropriate office space and applies adequate 

office equipment.  

2.2 An IOH behaves diligently, with courtesy and consideration towards all parties involved, and 

avoids behaviour discrediting the profession.  

2.3 At the moment of appointment and regularly thereafter, an IOH carefully evaluates whether  

(s)he is capable to handle an appointment, and if it appears that the appointment exceeds 

his/her capabilities, (s)he either takes appropriate steps to manage the situation and/or the 

assignment or (s)he does not accept the appointment or resigns. 

 

Best practice 2.1 (related to Topic 2.1.1) 

An IOH annually takes sufficient training in insolvency related matters organised or endorsed by a 

national or regional professional association in order to maintain the professional knowledge and 

skill at the level required. 

 

Best practice 2.2 (related to Topic 2.2.1) 

An IOH annually practices a sufficient amount of time in insolvency in order to maintain the 

professional knowledge and skill at the level required. 

 

Best practice 2.3 (related to Topic 2.2.1 and 2.2.2) 

An IOH discloses to the general public which training activities (s)he has attended, the experience 

(s)he has acquired and other qualities that may be relevant to the performance as an IOH. 

 

Best practice 2.4 (related to Topic 2.4.1) 

After any new appointment and at least annually thereafter, an IOH explicitly calculates in terms of 

total assets and foreseeable risks whether the existing professional liability insurance coverage e.g. 

policy, caisse de garanti, bonds, can be reasonably deemed sufficient or would need adaptation. 
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Comments to Principle 2 

23. Professional standards are at the core of the IOH’s capability to perform his/her duties 

with a satisfactory result for all parties involved. Principle 2.1 requires an IOH to perform 

in line with the state-of-the-art in insolvency practice, meaning that an IOH is to comply 

with the national (behavioural) standards and rules (of performance) applicable to IOHs 

and their profession. Or as the IESBA Handbook 2013 puts it (rule 100.5): ‘to ensure that a 

client or employer receives competent professional services based on current 

developments in practice, legislation and techniques.’ Moreover, the trust on the market in 

the profession requires that an IOH employs competent and trained personnel, occupies 

appropriate office space and applies adequate office equipment.11  

24. An IOH’s behavioural standard, formulated in Principle 2.2, requires diligent behaviour 

with courtesy and consideration towards all parties involved. This is the basis of e.g. the 

principle of swift communication (Principle 5.1), sometimes in a language that is not the 

IOH’s mother tongue (Best Practice 5.1). Moreover, Principle 2.2 requires to avoid 

behaviour discrediting the profession.12 When an IOH performs other roles, e.g. being a 

lawyer, being on a board, being a politician or being on a TV-show, (s)he should be 

sensitive to avoid situations wherein the profession could be discredited.   

25. Principle 2.3 expects from an IOH to continuously assess whether (s)he is capable of 

performing the job. The IOH may have to decide against accepting an appointment even if 

this runs contrary to his/her professional or personal ambitions.13 This obligation does 

not cease to exist after the appointment. A regular re-assessment, e.g. when new (legal or 

factual) developments complicate or expand the proceedings considerably, by the IOH is 

expected to reconsider his/her suitability. Lawyers and accountants have a somewhat 

different approach here. Whilst lawyers, as comment 35–38 below will show, may have to 

step back in certain situations, accountants follow their conceptual framework and will 

analyse the threats and safeguards in the situation – in short: whether they can resolve the 

threats. Principles 2.3 is meant to accommodate both views. 

26. Continuous training for the IOH in order to have state-of-the-art knowledge is the starting 

point for maintaining professional standards Best Practice 2.1 therefore prescribes to take 

                                                           
11 See for instance Principle 12 of the Grundsätze ordnungsgemässer Insolvenzverwaltung 2013 und 
Prüfungsordnung  (GOI) which states that  an “integrated insolvency information system” must be used in 
the IOH’s offices. 
12 See  the IESBA Handbook (rule 100.5) as well as the SIP 1 which both apply similar wording. 
13 Also: EECB, 2006, Charter of Core Principles of the European Legal Profession,  comment on principle g (p. 
10): ‘Professional rules often stress that a lawyer must not take on a case which he or she is not competent 
to deal with.’ 
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sufficient training in insolvency annually. ‘Training’ implies taking further education as 

well as authoring or lecturing on insolvency or insolvency related subjects. If there is no 

local indication for the meaning of ‘sufficient’, regulation in other countries may be 

guiding. In the UK, a minimum of 36 hours per year for continuous education is required 

from the insolvency practitioner.14 In Germany, this number amounts to 30 hours 

annually,15 while in the Netherlands the standard is set at two days or more.16 Serbia and 

France do not impose a fixed number of hours, but equally require continuous education 

for IOHs17, just as Lithuania requiring their IOHs to continually improve their professional 

qualifications and that of their employees.18 The professional association of IOHs nearest 

to the IOH should provide or at the very least indicate and evaluate suitable opportunities 

for recurring training.19 This does not absolve the IOH from evaluating whether the 

training opportunities provided actually fit his/her professional needs. In addition, the 

IOH bears the full responsibility to ensure that his personnel receives adequate training. 

27. Next to training, continuous practical experience is necessary for an IOH to stay in touch 

with the realities of the insolvency practice. Best Practice 2.2 therefore requires the IOH to 

spend a sufficient amount of his/her time in insolvency, meaning not only in practice as an 

IOH, but also as an advisor or as a researcher. If there is no local indication, UK regulation 

may be guiding, requiring 450 hours over 3 years (150 hours annually on average) as the 

minimum standard.20  

28. Best Practice 2.3 requires an IOH to disclose to the general public which training activities 

(s)he has attended, the experience (s)he has acquired and other qualities that may be 

relevant to the performance of the profession. It is up to an IOH to determine the level of 

specification. ‘To the general public’ means ‘on a publicly accessible internet address’ as 

explained in the comments on Principle 5. Being transparent on these issues, e.g. specific 

knowledge of the market or the business, enables the court to appoint an IOH suitable for 

the specific proceedings. In the Netherlands, France, Germany, Serbia and the UK, the law 

arranges that courts take factors such as the professional skills, experience, training 

                                                           
14  Article 8 (2, sub b) of The Insolvency Practitioners Regulations 2005 (IPR 2005) prescribes 108 hours 
over the course of three years, which  results in an annual requirement of 36 hours.   
15 Refer to art. II.6 (GOI). This includes authoring and lecturing. 
16 See article 2.1 Recofa guidelines. and the INSOLAD guidelines which require 400 hours of work in 
insolvency on a yearly basis.  
17 Refer to article 3.4 of the Annexe 8-2 (Annexe à l’article A.814-1, Règles professionnelles prévues par 
l’article 54-1 (ii) du décret du 27 décembre 1985 modifiée (RP)). 
18 See articles 11(11,12) LEB and 11(2) CCA.  
19 This may be a state-supported association as well, for instance in France the “Conseil National des 
Administrateurs Judiciaires et des Mandataires Judiciaires” (CNAJMJ) is tasked to do so in Lois 814-9 and 
814-2.    
20 Article 8 (2 sub a), IPR 2005. The Dutch INSOLAD guidelines require 400 hours of work in insolvency on 
a yearly basis.  
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activities and other qualities of an IOH into consideration when appointing the IOH.21 Even 

more so in insolvency systems where judicial appointment is not the standard, the 

background of an IOH may be relevant for those involved in the selection of an IOH.22 A 

number of countries researched provide this option to consider the qualification of a 

‘nominee’ IOH informally or through legislation.23  

29. Best Practice 2.4 directs IOHs to assess the professional liability insurance issue. The 

insurance methods used in the countries studied vary considerably: from contribution to a 

mutual fund in France to flat-out formal legal requirements on insurance with stipulated 

monetary minimum amounts in Germany, Romania and Serbia.24 The UK regulatory 

framework imposes financial penalties on those IOHs performing their tasks without the 

required insurance coverage.25 Therefore, Best Practice 2.4 emphasises that an IOH 

explicitly considers and weighs the foreseeable liability risks involved with taking on and 

performing any considerable appointment and at least does so once a year for his/her 

current insolvency portfolio. We added ‘foreseeable’ to underline an IOH does not operate 

with hindsight and therefore can only take into consideration what (s)he in all 

reasonableness should expect to be a risk. 

 

                                                           
21 For the Netherlands see 1.1.2 (b), 2.1 and 4.2 RecofaAPP, for Germany §56InsO and for Serbia 20(3) Lb. 
For France, see article L811-2 CC and for the United Kingdom see article 38 Code. 
22 For instance the appointment of an IOH by the debtor company in the UK; the appointment of a second 
IOH in complex proceedings by creditors in Spain; the overruling appointment by creditors in a creditors’ 
meeting (Germany).   
23 For instance in Serbia where this option is codified in article 20 (3) of the Serbian Law on Bankruptcy 
2009 (LB). 
24 France (Lois 814-3 and 814-4 Code de Commerce), Germany (article II.5 GOI, Principles 16 and 17; cf. 
also §§ 3(1)(h), 10 BI), Romania (article 42(2) EGO1986) and Serbia (article 30 LB). 
25 Every English IOH is required to have a general insurance bond and then a specific insurance bond. 
According to Schedule 2 IPR 2005 and Schedules 7 and 8 IPR 2009, the specific insurance bond ranges 
between  £5,000 and £5,000,000, depending on the value of the unsecured assets involved.  



27 
 

Principle 3. Ethical Standards (related to Subcategory 2.3 and Topic 3.3.1) 

An IOH performs with  

(a) integrity, meaning that an IOH is straightforward and honest;   

(b) objectivity, including impartiality and independence, meaning that an IOH does not allow 

bias, conflict of interests or undue influence of others to override professional or 

business judgments and is solely guided by the interests of the estate; 

(c) confidentiality, meaning that an IOH complies with the confidentiality of information 

acquired as a result of the appointment and avoids the abuse of confidential information. 

 

Best practice 3.1 (related to Topic 2.3.1) 

An IOH resigns immediately if it turns out that his/her family members, those of his/her (former) 

spouse or a comparable person, a personal relation, or a professional relation of him/her or a 

professional office member over the past 12 months, appear as the insolvent debtor in the 

insolvency proceedings (s)he is appointed in. 

An IOH considers whether to resign immediately when his/her family members, those of his/her 

(former) spouse or a comparable person,  a personal relation, or a professional relation of him/her 

or a professional office member over the past 12 months, appear as a material creditor in the 

insolvency proceedings (s)he is appointed in.  

If an IOH decides not to resign, (s)he informs the appointing and/or the supervisory authority 

about the decision. 

 

Best practice 3.2 (related to Topic 2.3.1) 

An IOH considers to resign immediately once a conflict of interests has occurred or is likely to occur. 

A conflict of interests has occurred or is likely to occur when an IOH knows, or should have known, 

of a transaction, legal or actual act in which (s)he takes part, will take part, or arranges others to 

take part and which creates a (future) advantage for that IOH and/or (one of) his/her personal 

relations or a professional relation of him/her or a professional office member over the past 12 

months.  

If an IOH decides not to resign, (s)he informs the appointing and/or the supervisory authority 

about the decision. 

 



28 
 

Comments to Principle 3 

30. While Principle 2 concerns the professional behaviour of an IOH, Principle 3 describes 

his/her ethical behaviour. The aim of this Principle is to maintain general trust in the IOHs 

both on the insolvency market (courts, other IOHs; certain agencies; banks and investors) 

and with the general public. An IOH should therefore act with integrity, objectivity and 

confidentiality. These and similar wordings are found in separate international and 

national ethical codes e.g. of the IFAC (IESBA), the CCBE (applicable to European lawyers), 

in the UK, Latvia and Serbia.26 Other countries, such as France and Germany, have 

integrated provisions on ethical behaviour in their insolvency regulations.27 The scope of 

ethical behaviour used in these regulatory efforts remains fairly broad by using terms such 

as ‘good repute’, la loyauté, la courtoisie, le tact28 (loyalty, politeness, tact), 

straightforwardness, honesty, impartiality and independence. Romania and France 

mention “honour” as part of ethical behaviour. Next to this, all countries researched 

indicate ethical behaviour as a method to avoid bias, undue influence and conflicts of 

interest. Taken by themselves these concepts have such a broad meaning that they provide 

little applicability. The Statement consequently narrows this broad spectrum to the three 

main themes mentioned earlier: integrity, objectivity and confidentiality.  

31. The text of Principle 3 is derived from various sources.29 Integrity embodies being 

straightforward and honest in all professional and business relationships. Integrity also 

implies fair dealing and truthfulness.30 According to the IESBA Handbook ‘a professional 

accountant shall not knowingly be associated with reports, returns, communications or 

other information where the professional accountant believes that the information: (a) 

Contains a materially false or misleading statement; (b) Contains statements or 

information furnished recklessly; or (c) Omits or obscures information required to be 

included where such omission or obscurity would be misleading. When a professional 

                                                           
26 For the UK laid down in Statement of Insolvency Practice (SIP) 1; for Latvia section 6 ILLa mentions 
independence, objectivity, legitimacy, trust, honesty and professionalism; and for Serbia in article 2 of the 
Code of Ethics for Bankruptcy Administrators (CEBA). 
27 See for example the French ‘Règles professionelles prévues par l’article 54-I-II du décret du 27 
décembre 1985 modifié, Titre II: Principes de déontologie’. 
28 The full range in French: L'indépendance, la probité, l'honneur, la loyauté, la dignité, la conscience, 
l'humanité, le désintéressement, la délicatesse, la modération, la courtoisie, la confraternité et le tact. 
29 Namely: the 2013 version of the  Code of Ethics for Professional Accountants (rule 100.5, p. 12), which is 
part of the Handbook of the Code of Ethics for Professional Accountants (‘IESBA Handbook’) as published 
by the International Federation of Accountants (IFAC); and the British Statement of Insolvency Practice 1 
(SIP 1). 
30 See IESBA Handbook, Section 110. 
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accountant becomes aware that the accountant has been associated with such information, 

the accountant shall take steps to be disassociated from that information.‘ 

32. Objectivity includes all issues where an IOH could be influenced: being impartial and 

independent is one requirement, not allowing bias, conflict of interest or undue influence 

of others to override professional or business judgments another.31 Serving as an IOH 

‘solely guided by the interests of the estate’ is added since there should not be any other 

motive. ‘The interests of the estate’ means primarily – but not only32 – all that  would be 

helpful to secure or enlarge the estate. British law does not recognise such a concept, just 

as it does not recognise the concept (well known in continental Europe) of ‘the interests of 

the company’. 33 However, British law recognises in article 172 Companies Act 2006 the 

duty of directors to promote the success of the company ‘for the benefit of the members as 

a whole, and in doing so have regard (amongst other matters) to (a) the likely 

consequences of any decision in the long term, (b) the interest of the company’s 

employees, (c) the need to foster the company’s business relationships with suppliers, 

customers and others, (d) the impact of the company’s operations on the community and 

the environment, (e) the desirability of the company maintaining a reputation for high 

standards of business conduct, and (f) the need to act fairly as between members of the 

company.’ The Statement supports – not undisputedly – that an IOH in being ‘solely guided 

by the interests of the estate’ should serve the benefits of the creditors as a whole and in 

doing so have regard (amongst other matters) to the issues (a) to (f) mentioned before.34 

33. Confidentiality is of a different nature. Lawyers, notaries and accountants are traditionally 

accustomed to confidential relations with their clients.35 Confidentiality is therefore a 

primary and fundamental right and duty of the lawyer.36  However, an IOH does not 

function as a lawyer, accountant or other profession37 nor does (s)he have a client. 

Reference is made  to the comments on Principle 5 regarding communication. The 

Statement explicitly states here that the IOH complies with the confidentiality obligation 

and avoids the abuse of confidential information. A description of abuse is found in the 

                                                           
31 Rule 120 IESBA Handbook. 
32 See for Dutch law regarding the importance to be given to the interests of the employees: HR, 24-02-
1995, NJ 1996, 472 (Sigmacon II); HR 19-04-1996, NJ 1996, 727 (Saint Maclou). 
33 Germany: section 93, second sentence Aktiengesetz (Company Law); the Netherlands article 2:129(5) 
jo. 2:140(2) Burgerlijk Wetboek (Civil Code). For the UK, see P.L. Davies, Introduction to Company Law, 
2010, p. 155. 
34 Whether the collectivity of interests of the creditors, the employees and other societal interest form the 
interests of the estate (as is defended by; B. Wessels, Insolventierecht IV, 2010, no. 4173) or the interests 
of the creditors only, including the ‘have regard to’ principle makes not much of a difference provided the 
IOH takes the ‘have regard to’ requirement seriously. See also Comment 44. 
35 See e.g. CCBE Code of Conduct p. 15. 
36 See e.g. CCBE Code of Conduct, p. 15. 
37 In most countries the IOH function is regarded as a public function.  
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IESBA Handbook and the SIP 1. The word ‘avoids’ implies that an IOH does not abuse 

confidential information for the personal advantage of himself/herself 38 and takes every 

reasonably possible care to avoid that others do so.   

34. The Statement contains two Best Practices on the ethical standards. Before explaining 

these, a short introduction to the different views of accountants and lawyers on ethical 

issues may be fruitful. Accountants declare in rule 100.1 of the IESBA Handbook that ‘a 

distinguishing mark of the accountancy profession is its acceptance of the responsibility to 

act in the public interest. Therefore, a professional accountant’s responsibility is not 

exclusively to satisfy the needs of an individual client or employer.’ The lawyers state in 

their Council of Bars and Law Societies of Europe (CCBE) Code of Conduct for European 

Lawyers, article 1.1, that ‘lawyer’s duties do not begin and end with the faithful 

performance of what he or she is instructed to do so far as the law permits. A lawyer must 

serve the interests of justice as well as those whose rights and liberties he or she is trusted 

to assert and defend and it is the lawyer’s duty not only to plead the client’s cause but to 

be the client’s adviser. Respect for the lawyer’s professional function is an essential 

condition for the rule of law and democracy in society.’ 

35. Consequently, accountants (‘to act in the public interest’) and lawyers (‘not only to plead 

the client’s cause but to be the client’s adviser´) are directed by a rather different ethical 

attitude.39 This is important to recognise, since in some parts of Europe the IOH office is 

performed by lawyers and in others by accountants, and in some countries by both. 

Accountants have established ‘a conceptual framework that requires a professional 

accountant to identify, evaluate, and address threats to compliance with the fundamental 

principles. The conceptual framework approach assists professional accountants in 

complying with the ethical requirements of the IESBA Handbook and meeting their 

responsibility to act in the public interest.’40 Rule 100.9 Handbook continues: ´A 

professional accountant shall take qualitative as well as quantitative factors into account 

when evaluating the significance of a threat. When applying the conceptual framework, a 

professional accountant may encounter situations in which threats cannot be eliminated 

or reduced to an acceptable level, either because the threat is too significant or because 

appropriate safeguards are not available or cannot be applied. In such situations, the 

professional accountant shall decline or discontinue the specific professional service 

                                                           
38 See Rule 100.5 sub d IESBA Handbook and SIP 1 sub 3 (‘confidentiality’) for a more detailed (implicit) 
description of abuse. These rules also explicitly forbid the use for the personal advantage of an IOH, which 
is left implicit in this Statement. 
39 Although the ethical duties of accountants and lawyers share considerable common grounds. 
40 Rule 100.6 IESBA Handbook. 
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involved or, when necessary, resign from the engagement (in the case of a professional 

accountant in public practice) or the employing firm.´ 

36. Thus, accountants are forced by the conceptual framework to think and act in terms of 

threats and safeguards. Lawyers however, apply somewhat stricter rules: ‘the lawyer must 

avoid conflicts of interest’ according to comment on principle b of the EECB Charter of 

2006 and in the same comment: ‘If a conflict of interest arises in the course of acting for a 

client, the lawyer must cease to act.’  

37. In short: accountants are instructed to find a solution up to a point where the threats 

cannot be eliminated or the safeguards are unavailable, whilst lawyers are instructed to 

refrain earlier in the process. The formulation of the present Statement is an attempt to 

reconcile both approaches.  

38. Ethical standards require from an IOH to make deliberate choices when it comes to 

accepting and administering an appointment. Two best practices formulated here mean to 

guide his/her decisions focused on conflict of interest situations. 

Best Practice 3.1 distinguishes between two situations in which an IOH finds him/herself 

in a possible conflict of interests situation due to having ties with parties in the current 

insolvency proceedings. Both situations can be recognised from fact: the person with ties 

to the IOH is either the insolvent debtor or a creditor.   

39. If it is the insolvent debtor, there should be no other option than resignation.41 One could 

think differently in case the insolvent debtor is family of the former spouse or a 

comparable person, or if it is one’s own far off family, but since one is better safe than 

sorry in order not to lose the trust of the market as well as to avoid an IOH’s own ethical 

dilemmas, such an exception was decided against42. The period of twelve months related 

to professional relations of himself/herself or other professional office members filters out 

those ties which are not considered recent enough to raise serious concern regarding the 

IOH’s objectivity.43 Pro-active behaviour from the IOH is crucial in this. To wait for others 

to confront the IOH who has ties to the insolvent debtor is considered unacceptable in this 

scenario. Such passivity of the IOH would deal a heavy blow to the market’s trust in the 

basic abilities of all IOHs, which is to be avoided.  

40. When the IOH has ties with a creditor in the insolvency proceedings, giving resignation as 

the only option would be too strict. Therefore, the advice to an IOH would be to ‘consider’ 

the possible conflict of interests, and only when the creditor is ‘material’. However, what 

                                                           
41 Also: Germany art. 4 VID Berufsgrundsätze, Principle 24 GOI and art. 56 InsO. UK: art. 41 and 42 Code. 
42 If an IOH is of the opinion that it would be unreasonable to apply this Best Practice 3.1 (first sentence) 
in a specific case, (s)he should inform the appointing and/or the supervisory authority in detail (see 
Comment 41). 
43 Germany (art. 138 InsO) and UK (art. 44(d) Code) provide for a period of three years. 
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material means is debatable. These Comments would argue that a creditor representing 

10% of all creditors in the estate is material as well as a creditor representing 10% of the 

turn-over of the IOH in his capacity as a lawyer or accountant or other (or 10% of the total 

turn-over of his/her office). However, one could imagine other cases, e.g. where a less than 

10% creditor in fact somehow caused the downfall of the company where a sensible IOH 

would refrain from accepting an appointment. 

41. Properly handling a conflict of interests issue is key for any profession that wants to build 

up and retain trust on the market. Therefore Best Practice 3.1 requires that an IOH 

informs the appointing and/or the supervisory authority if (s)he, despite the pending 

conflict of interests, would decide to accept or not to resign. ‘Inform’ means providing the 

authority with the full picture and related arguments. ‘Supervisory authority’ means a 

court, a judge-commissioner, a regulator or even the creditors’ committee, depending on 

the context and the national law.44 Note that when not accepting or resigning from an 

appointment an IOH does not necessarily have to inform the appointing or supervisory 

authority about the conflict of interests at the horizon, whilst when not resigning (s)he has 

to. 

42. Best Practice 3.2 calls upon an IOH to consider resignation once a conflict of interests has 

occurred or is likely to occur. The conflict of interests is envisaged in a situation where an 

IOH knows, or should have known, of a transaction, legal or actual act in which (s)he takes 

part or will take part and which creates a (future) advantage for that IOH and/or (one of) 

his/her personal relations or a professional relation or a professional office member over 

the past 12 months. It also envisages ‘undue influence’ situations where an IOH arranges 

others to take part in such an act. If an IOH’s neighbour is the only bidder on an old Ford 

Fiesta an IOH found in the estate, (s)he should not bother, although (s)he should inform 

the supervisory authority on this apparent conflict of interests that may have occurred. 

This is different when an IOH finds his/her neighbour, or his/her hockey team mate, 

representing the only party interested to buy a €20 million worth building complex out of 

an estate. Here, accountants in accordance with their conceptual framework inclining 

them to think in terms of threats and safeguards, would probably be inclined to address 

the issue, e.g. by the appointment of a second or third IOH to handle this issue.45 Lawyers 

may conclude that they should step back. This Best Practice 3.2 does not prescribe what 

the outcome of their ‘considering’ should be, it only envisages to make them conscious 

about the conflict of interests pending and the necessity to handle it.  

                                                           
44 In some circumstances the law may even attribute supervisory power to individual creditors or 
‘interested parties’, e.g. article 67 and 69 Fw (the Netherlands). However, they are not ‘supervisory 
authorities’.  
45 INSOLAD IPG sub 3.3 also opts for this solution. 
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43. To be sure that an IOH thoroughly considers the issue, the Best Practice obliges him/her to 

inform the appointing and/or the supervisory authority on the pending conflict of 

interests and the way it has been handled. Requiring the IOH to inform, i.e. to document 

and communicate his/her thoughts on the issue, is more practical than setting rules. 

Various countries already have rules concerning conflicts of interests in place, rules which 

this Statement does not intend to override. The appropriate supervisory authority may 

use the documentation as a starting point in case the issue warrants investigation. Not 

informing, or worse, not deciding, therefore automatically becomes less attractive for an 

IOH as it leaves him/her at risk of (personal) liability, given that his/her decision should 

have been sent to an authority. Whether an IOH does best to inform the appointing or the 

supervisory authority is left to his/her judgement. Finally, ‘advantage’ is meant here as 

any advantage a (legal) person can enjoy either privately or professionally and is thus not 

limited to items or services of direct monetary value.  
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Principle 4. Administration of the Estate (related to Subcategory 3.1 + 3.2) 

 

4.1 An IOH is responsible for determining and continuously adapting the adequate strategy for 

the administration of the specific insolvency proceedings (s)he is appointed on and carefully 

evaluating the various options the law provides. 

4.2 In administering an IOH acts expeditiously, efficiently and transparently. (S)he continuously  

keeps in mind the overriding duty to protect and preserve the estate and to act in its best 

interests, while taking into account the effects of his/her decisions on the legitimate 

interests of all parties involved.  

 

Best practice 4.1 (related to Topic 3.1.1) 

Whenever possible, an IOH petitions for or claims a moratorium or a stay on all the debtor’s assets 

in order to preserve the estate and to be able to do research on the validity of the alleged claims. 

 

Best practice 4.2 (related to Topic 3.1.1) 

An IOH decides on the release of assets to creditors with an alleged security right or another 

preferential right on the assets according to the law where the assets are located as soon as 

reasonably practical in the circumstances of the case. 

 

Best practice 4.3 (related to Topic 3.1.2) 

An IOH investigates whether there are alleged detrimental legal acts of the debtor to be reversed as 

soon as reasonably practical in the circumstances of the case. (S)he discusses the findings with the 

supervisory authority at regular intervals agreed with the supervisory authority and presents the  

steps to be taken. 

 

Best practice 4.4 (related to Topic 3.1.3) 

As soon as reasonably practical in the circumstances of the case and preferably within a month 

after appointment an IOH: (1) prepares a survey of all the debtor’s material contracts duly 

classified and prioritized according to the financial risks involved; and (2) informs the counterparty 

and other relevant parties concerned expeditiously on his/her decision to either perform or not to 

perform  a contract. 

The decision to continue or to terminate a contract must be capable of justification.  

 

Best practice 4.5 (related to Topic 3.2.1) 

An IOH investigates the existence of any liability of board members, shadow directors and others  as 

soon as reasonably practical in the circumstances of the case. (S)he discusses the findings with the 
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supervisory authority at regular intervals agreed with the supervisory authority and presents the  

steps to be taken. 
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Comments to Principle 4 

44. As a rule, the IOH has considerable discretionary policy during insolvency proceedings,46 

provided that (s)he respects existing rights of the parties involved. More specifically, the 

IOH’s acts must be in the interests of the estate.47 Comment 32 already explained that an 

IOH in being ‘solely guided by the interests of the estate’ should serve the benefits of the 

creditors as a whole and in doing so have regard to societal issues. These issues are made 

explicit by adding ‘while taking into account the effects of his/her decisions on the 

legitimate interests of all parties involved’ in order to clarify the IOH’s position. Principle 4 

proposes two modes of behaviour strongly encouraged in administering an estate, 

regardless of size, structure or monetary value.  

45. Principle 4.1 expects an IOH to thoroughly review the composition of estate of the 

insolvent debtor upon appointment (assets; contracts) and to determine the adequate 

strategy for the administration. The primary aim of this review is to establish whether 

within the various options the law provides corporate rescue is possible in any form.48 Any 

steps towards liquidation of the estate should only be taken after this review is completed 

and properly documented.49 The IOH may even consider, if the local law so permits, as a 

strategy to establish a rescue plan, in consultation with the debtor and its management.50 

46. Principle 4.2 requires an IOH while administering an estate to act expeditiously, efficiently 

and wherever possible transparently, while continuously keeping in mind the overriding 

duty to protect and preserve the estate and to act in its best interests.51 While doing so, the 

IOH takes into account the effects of decisions taken on the legitimate interests of all 

parties involved.  

47. Every party is affected by the focus on efficient and quick handling of insolvency 

proceedings. Setting priorities, discovering relevant information and making informed 

decisions regarding the estate may become problematic when time pressure is high. Best 

                                                           
46 UK 59 Schedule B1 IA; Serbia article 13 and 27 LB; the Netherlands HR 19-04-1996, NJ 1996, 727.(Saint 
Maclou) 
47 See: ALI/III Global Principles (2012), Principle 1.1; European Insolvency Regulation, article 18(2). These 
mention the interests of the creditors. Comments 32 and 44 explain how these concepts relate. 
48 See for instance article III.17 GOI (Principle 61,61) and the principle “the company continues” in  French 
Lois 622-9 and 631-14 CC. 
49 As the UNCITRAL Legislative Guide part I & II (2004), Chapter I para. 5 puts it: “(…) a balance has to be 
struck between rapid liquidation and longer-term efforts to reorganize the business that may generate 
more  value for creditors,(…)”. 
50 See for instance the Commentary on the proposed amendment of the EU Insolvency Regulation by 
INSOL-Europe (2011, Van Galen report), para 47.1: (…) “The right to file a European Rescue Plan is a 
prerogative of the liquidator of the ultimate parent company and of the ultimate parent company itself.”(…) . 
51 See the UNCITRAL Model Law (2007, Preamble under d).  
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Practice 4.1 therefore introduces the task to request a stay or moratorium (hereafter: 

stay) if not granted automatically by the law as is quite often the case. A stay ensures that 

the IOH has the best possible insight in the extent and value of the estate assigned to him. 

Next to that, the stay may add valuable time to research (part of) the creditor’s claims, for 

instance claims on secured assets or those claims that would substantially decrease the 

value of the estate. The ‘Whenever possible’ clause gives room for specific 

incompatibilities with this obligation. The stay or moratorium could be lifted even after a 

few days if research indicates that prolongation is no longer necessary.  

48. Granting a stay is only constructive when the duty to end the stay is also seriously taken 

care of. Deadlines would offer all parties involved understanding where the estate stands 

in a relatively short period of time. At the same time, they would help the IOH to establish 

priorities as to which claims to review first and accordingly which assets to release. Since 

both time and resources are limited, setting priorities is obligatory and deadlines can be 

thought of as a solution. However, since insolvent estates, even of relatively small SMEs, 

can be quite complicated with branches and settlements all over the world, applying 

deadlines appears to be impossible and therefore impractical.52 Instead, Best Practice 4.2 

applies the ‘as soon as reasonably practical’ rule, implicating that an IOH may find 

him/herself in a position that a court orders him/her to explain why a more expeditious 

performance  was not reasonably practical.   

49. One of an IOH’s tasks is to investigate alleged detrimental acts of the debtor and to reverse 

these if possible and if this would enlarge the estate. Best Practice 4.3 requires an IOH to 

investigate these acts ‘as soon as reasonably practical’.53 The obligation to discuss the 

findings of this investigation with the supervisory authority at regular intervals and to 

present the steps to be taken is added in order to force an IOH to make himself/herself 

explicitly accountable for the handling of this issue and to give the supervisory authority 

an entry54.  ‘To discuss’ may be oral or by a written statement containing all arguments 

considered. 

50. Administering an estate requires immediate and sufficient knowledge of all current 

contracts. Best Practice 4.4 therefore urges an IOH to survey the debtor’s current contracts 

and to subsequently communicate the decision on performing to the contract partners and 

other relevant partners concerned, e.g. social security institutions or related parties in a 

project. The ‘as soon as reasonably practical’ rule creates room for the IOH to prioritize. 

Some contracts require immediate action and others do not. However, the addition of a 

                                                           
52 Nationals laws seldom use such deadlines. 
53 Some national laws establish specific time frames, e.g. Lithuania (article 10 (7.4) LEB) and Romania (the 
30 days rule is based on general civil law). 
54 See Comment 51 in fine for further explanation. 
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‘preferably one month clause’ expresses that in the large majority of the cases a month is 

not only sufficient, but also is indicated in order to avoid the estate continuing to incur 

costs due to contracts that should have been terminated earlier. 

51. Researching liability of board members, shadow directors55 and others, may also add 

value to the estate as it may support future liability actions by the IOH. Yet it takes 

considerable time for an IOH to perform such research carefully. Best Practice 4.5 refrains 

from formulating a deadline here, and again applies the ‘as soon as reasonably practical’ 

rule. An IOH should take care not to prolong this investigation unnecessarily since such an 

investigation often inhibits former board members continuing with their business life. 

However, given the interests of the estate in the investigation a time frame would be an 

unjustifiable restriction. Best Practice 4.5 therefore contains an obligation to discuss the 

results of the investigation at regular intervals with the supervisory authority and to 

present next steps. This enables the supervisory authority on its part, to inquire whether 

the investigations have been undertaken yet, if so whether they make any progress and 

what actions will be taken subsequently. ‘Present’ is used since in some jurisdictions these 

actions may require preliminary approval whilst in others it would just be a matter of 

informing properly. 

52. Supervision on the management of the estate by the IOH is not necessarily a task 

performed by a court. Approaches vary from country to country. Germany delegates this 

supervisory task largely to a committee of creditors,56 France and the Netherlands leave it 

with the court and its officials and Serbia has a separate Bankruptcy Supervision Agency. 

Supervisory authority is therefore not synonymous with the judiciary, although the courts 

do have final say. IOHs are strongly urged to provide any supervisory authority with the 

same support as they would provide to a judicial official appointed to the insolvency 

proceedings. The topic is further discussed in Principle 7, most notably under Best 

Practice 7.6.  

                                                           
55 See for a definition e.g. s 251 IA (UK). 
56 At least for important legal acts (Besonders bedeutsame Rechtshandlungen) during insolvency, see article 
160 InsO. 
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Principle 5. Communication (related to Subcategory 3.3) 

 

5.1 An IOH recognises the importance of swift, timely, proper, clear and open communication 

and communicates accordingly with all parties involved.   

5.2 An IOH refuses to provide information only if disclosure would clearly harm the interests of 

the estate or those of others.  

 

Best practice 5.1 (related to Topic 3.3.1) 

An IOH communicates in the language of the country where (s)he has been appointed. An IOH 

communicates with foreign citizens involved in the proceedings in English or, if feasible,  in another 

language that is likely to be understood by the recipient and only as far as necessary to adequately 

inform that party. 

Best practice 5.2 (related to Topic 3.3.1 and 1.2.1) 

An IOH discloses: 

 on the internet and in the first communication to all parties involved the name of the debtor 

and his/her trade name(s), by whom and the point in time when (s)he has been appointed; 

 on the internet and in all communications his/her contact information, including an office 

address and an email address; 

 on the internet and in all communications the internet address the IOH uses to communicate 

public information on the insolvency proceedings; 

 on the internet and in all communications his/her membership of a regional, national or 

international professional organisation of IOHs.  

 

Best practice 5.3  (related to Topic 3.3.1 and 1.2.2) 

Within four weeks after appointment, an IOH informs all known parties involved in the insolvency 

proceedings about: 

 the appointment of an IOH and the commencement of the insolvency proceedings; 

 the mandate, i.e. whether the aim is liquidation or restructuring of the company. 

 

Best practice 5.4  (related to Topic 3.3.1) 

An IOH applies Article 40 EIR to all creditors: national and international.  

 

Best practice 5.5  (related to Topic 3.3.1) 

Each communication from an IOH containing a decision is sent without delay to the party 

concerned, whenever possible by ordinary mail and by email. If the party is established in another 
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country, the mail should also be sent by the fastest form of postal delivery possible if the term of 

appeal to the decision is subject to a deadline. Any such communication should clearly mention the 

appeal deadline as well as the appeal tribunal and its address. 

 

Best practice 5.6  (related to Topic 3.2.1 and 3.3.1) 

An IOH avoids implying guilt or innocence of any party before a court has made such a 

determination. 

 

Best practice 5.7  (related to Topic 3.3.2) 

Immediately after submission to the relevant supervisory authority, an IOH places public reports on 

the internet address meant in Best Practice 5.2. An IOHs endeavours to post new facts on the 

proceedings on the internet address. 

 

Best practice 5.8  (related to Topic 3.3.2 and 3.3.3) 

In reporting on the progress of the insolvency proceedings and on specific issues concerning the 

estate, the IOH seeks to provide (a) consistency of the reports i.e. one report should connect to the 

former, and (b) transparency i.e. the information should outline which steps the IOH has 

undertaken and to which end, while preserving secrecy and confidentiality. 
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Comments to Principle 5 

53. In most countries, an IOH is also considered to be a public officer.57 In this position, the 

ideal would be to have open communication wherever possible. There are more down-to-

earth reasons for supporting a more communicative approach to the IOH’s tasks. Cutting 

costs, for example, by making sure all parties involved understand each other clearly.58 

Interestingly, national rules remain relatively quiet on the subject.59 International rules 

such as the CoCo-Guidelines and the European Insolvency Regulation provide valuable 

arguments that support Principle 5 and the related Best Practices 5.1-5.8.60 More than 

with other Best Practices, these are considered the bare minimum any IOH should be able 

to perform.  

54. The aim of Principle 5 is to raise the awareness of an IOH of the importance of being 

transparent, both to creditors and to the general public. Open communication must be the 

standard. Principle 5.1 is noteworthy because of its concentration on communication with 

all parties involved. Any IOH will mostly communicate with the court, (major) creditors 

such as banks, and key suppliers as these are key figures in any rescue or insolvency 

scenario. However, extra attention may be required for parties such as the debtor, 

employees, shareholders and supervisory authorities. This may even be taken further to 

parties outside of the territory of the current insolvency.61 This necessity may become 

clearer when corporate rescue becomes the aim of insolvency proceedings instead of 

liquidation. Such a trend is clearly visible throughout national and international rules.62 An 

IOH must communicate at all times, inform the parties involved wherever possible and 

clearly indicate as well when (s)he does not have the liberty to provide parties with 

specific information. The trust of the market in IOHs is better served by an IOH answering 

                                                           
57 e.g. UK (5 Schedule BI IA); Italy (30 Legge). The Netherlands: Wessels, Insolventierecht, IV, 2010, no. 
4167.  
58 CoCo Guidelines, Guideline 2.2 sub iii.  
59 Not so article 10 of the Serbian LB, which states “Transparency and access to information is a principle 
of the law.” 
60 For the Insolvency Regulation, article 31(3) strongly prescribes communication albeit limited to 
communication between IOHs directly and/or with the court. Also: CoCo Guidelines , Guideline 2.2 sub iv.  
61 Proposed article 82(2) of the Van Galen Report creates a duty for the liquidator to communicate directly 
with non-EU courts and/or liquidators. (p 119). 
62 See for instance Proposal for a Regulation of the European Parliament and of the Council amending 
Council Regulation (EC) No 1346/2000 on insolvency proceedings, COM(2012)744, p. 5-6 or Commission 
Recommendation of 12.3.2014 on a new approach to business failure and insolvency, C(2014)1500. The 
Unites States Bankruptcy Code and the bankruptcy and reorganisation practice in the U.S. are generally 
informed by a strong public policy in favour of full disclosure, openness of the proceedings and 
communication among the parties involved. 
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on a request in the negative (‘I regret that I cannot inform you on’ ... ‘due to …’) than by 

receiving no reply at all.  

55. Principle 5.2 relates to the disclosure of information. Lawyers and accountants are 

accustomed to confidentiality in their relation with clients. However, a debtor is not a 

client. The instinctive reaction of an IOH in his role as a lawyer or an accountant, once 

requested to provide information, will often be that the information cannot be given, since 

it is confidential. However, confidentiality in insolvency proceedings differs fundamentally 

from confidentiality in a client-lawyer relationship. Information is firstly confidential 

when the law so prescribes or when parties have agreed upon confidentiality. Secondly, 

information remains confidential if the interests of the estate demand it from the IOH, e.g. 

in case of (legal) actions that would not be successful if those concerned were informed 

beforehand63 or in case of commercial information, although ‘secrecy’ might be the better 

term here.64 Thirdly, an IOH maintains confidentiality when the interests of others to do so 

outweigh those of disclosure. Therefore the Statement proposes that the IOH primarily has 

the duty to disclose estate related information, but may refuse to do so if such disclosure 

would clearly harm the interests of the estate65 or those of others. ‘Clearly’ meaning that 

there is a serious threat to harm these interests attributes some discretion to an IOH here. 

This threat may also be of a financial nature, i.e. that it is too costly to disclose or to 

respond unless the requesting party offers compensation. Any refusal should be duly 

motivated. Sometimes, and depending on the issue, afterwards a more detailed 

explanation should be made available.66 

56. National law may prescribe strict confidential behaviour. According to Principle 1, 

national law always prevails. For instance, the Serbian Code of Ethics forbids disclosure of 

confidential information unless a legal duty exists or the persons involved have granted 

permission. A Serbian IOH is subsequently not at liberty to follow Principle 5.2, which is of 

course excusable given the primacy of national law.  

57. Best Practice 5.1 advocates a practical solution to a primary communication problem: 

communication between people with different languages. What may be perceived as a 

simple practical matter of language is in fact a safeguard for fair and equal insolvency 

proceedings. The goal of Best Practice 5.1 is to protect the equality of arms between the 

                                                           
63 See for instance 16 SIP 2. 
64 See for instance 18 SIP 6. 
65 The CoCo-Guidelines partially support this open-first attitude in Guideline 7.5: (…) relevant non-public 
information should be shared by a liquidator with other liquidators subject to appropriate confidentiality 
arrangements to the extent that this is commercially and practically sensible.  
66 See INSOLAD IPG sub 8.1. 
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parties involved in insolvency proceedings as a part of public policy.67 It encourages an 

IOH to communicate in a common language with foreigners and, if there is none, then in 

English (or of course another language agreed upon). It does not call for translations of all 

documents into a foreign language since this would burden the estate with just a slim 

chance of economic benefit. The Best Practice requires that an IOH makes sufficient effort 

to clarify the message to the other party (‘adequately inform’). This may very well be a 

summary accompanied by a warning to seek advice from a lawyer.68 

58. Best Practice 5.2 requires an IOH to disclose on the internet and in the first (or even in all) 

communications the appointment related and contact information. By ‘the internet’ the 

Statement means a publicly available web-address.69 Whether this is the web-address of 

the IOH, that of the insolvent debtor, or another, is up to the IOH to decide.  The Best 

Practice requires to disclose membership of any professional association the IOH belongs 

to, so as to better inform the outside world of any links between the IOH and the 

professional association. An IOH may even consider adding a membership number, when 

applicable.  

59. Best Practice 5.3 gives an IOH four weeks to inform all known parties involved about the 

appointment and the commencement of the proceedings and the IOH’s mandate and 

strategy in the proceedings.70 This allows the IOH to fulfil the obligation of Best Practice 

5.2 (first bullet). Since this concerns ‘known parties’ only, this should not be problematic, 

save for the exceptionally huge proceedings. If the mandate is still to be decided, the IOH 

may also refer to an internet address for future information.  

60. Best Practice 5.4 refers to article 40 EIR. That article states -(article 40.1):  ‘As soon as 

insolvency proceedings are opened in a Member State, the court of that State having 

jurisdiction or the liquidator appointed by it shall immediately inform known creditors 

who have their habitual residences, domiciles or registered offices in the other Member 

States.’ This Best Practice applies article 40 to all creditors. That applies also for Article 

40(2): ‘That information, provided by an individual notice, shall in particular include time 

                                                           
67 First introduced in insolvency law by CJEU 2 May 2006, Eurofood IFSC Ltd, case 341/04, para 66. 
Further milestones in Irish Bank Resolution Corporation Ltd v. Quinn [2012] NICh 1 and Re Standish, 
([2011] JRC 239A). 
68 This becomes especially relevant when local insolvencies become part of international insolvency 
proceedings. As the ALI 2012 Principles put it: “Where there is more than one insolvency case pending (…), 
the insolvency administrators should determine the language in which communications should take place 
with due regard to convenience and the reduction of costs. Notices should indicate their nature and 
significance in the languages that are likely to be understood by the recipients.”. ALI 2012, principle 21.1. 
69 French legislation strongly recommends the use of e-communication. German professional rules (GOI) 
even necessitate: “(…) an electronic, password-protected information system to inform creditors on 
contact details, the recognition   procedure   of   their   claim,   the   expected   time   of   the proceedings 
and the expected recovery rate.” (article III.9 GOI, Principle 46). 
70 A ‘without delay’ clause as we found e.g. in Italy(article 92 Legge) seems too strict a requirement for the 
present statement, since an IOH may have other priorities at the commencement of the proceedings.  
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limits, the penalties laid down in regard to those time limits, the body or authority 

empowered to accept the lodgement of claims and the other measures laid down. Such 

notice shall also indicate whether creditors whose claims are preferential or secured in 

rem need lodge their claims.’ In doing so, creditors are equally dealt with. It should be 

noted that the language issue has been handled in this Statement by Best Practice 5.1. 

Therefore the applicability of Article 42 EIR is not extended by this Best Practice.   

61. Best Practice 5.5 necessitates extra care of an IOH when communicating a decision to a 

party. The party must get a fair chance to appeal against such a decision if possible and 

therefore needs the relevant information as soon as possible.  

62. Best Practice 5.6 serves as a gentle reminder to all IOHs to keep away from implying guilt 

(or innocence) of any party. Information on e.g. pending investigations should be factual 

and not judgmental.   

63. Informing the parties involved and the general public is at the heart of the IOH’s tasks. 

Best Practice 5.7 expects the IOH to post public reports on the internet address the IOH 

chooses to use for communication; and urges IOHs to keep the internet address up-to-date 

by adding publicly available news facts on the proceedings.71 The internet is a free and 

effective means to keep parties in the proceedings informed on the developments and 

IOHs should do their utmost to use it to the advantage of all parties. 

64. Reporting is an essential task of an IOH to maintain and improve the trust in the 

profession on the market. Best Practice 5.8 on insolvency reports underlines the 

importance of consistency and transparency in reporting, in order to have supervisory 

authorities and other parties, if that is the case, that are consistently linked in both content 

and style to earlier reports.72 These reports should at least provide information on 

upcoming events (e.g. a meeting of creditors) and important (legal) proceedings.73 Again, 

the IOH is expected to adopt the mindset phrased in Principle 5.2 in drafting these reports.  

  

                                                           
71 Serbia established a publicly available Bankruptcy Administration Portal aimed at promoting 
transparency and best practices in bankruptcy administration. It combines all information related to 
bankruptcy in Serbia with detailed reviews of bankruptcy cases. See: 
www.alsu.gov.rs/bap/code/navigate.jsp?Id=2. For Germany see III.9 GOI, Principle 9. 
72 See the UNCITRAL Practice Guide on Cross Border Insolvency (2009), chapter III para. 162: “An 

agreement may specify a procedure such as that communication should take place on a regular basis, for 

example, through the provision of monthly operating reports prepared by each insolvency representative 

(…)”. 
73 See for a similar requirement CoCo-Guideline 7.2 and para. 58.  
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Principle 6.  Coordination and cooperation (related to Subcategory 3.4) 

IOHs coordinate their actions and cooperate to the maximum extent possible with each other and 

with courts involved in the insolvency proceedings, in order to  

(a) promote the orderly, effective, efficient, and timely administration of the proceedings; 

(b) provide for timesaving procedures to avoid unnecessary court proceedings or 

unnecessary costs; and 

(c) secure and enlarge the collectivity of assets. 

 

Best practice 6.1  (related to Topic 3.4.1, 3.4.2 and 3.4.3) 

An IOH explicitly considers the use of an agreement or protocol in order to achieve the objectives of 

Principle 6. In that agreement or protocol an IOH considers the inclusion of this Statement, either 

entirely or for specific parts. 

 

Best practice 6.2  (related to Topic 3.4.1 and 3.4.2) 

When assets will be sold an IOH cooperates to the maximum extent possible with other IOHs as well 

as with all parties involved, in order to obtain the maximum aggregate value for the assets of the 

insolvent debtor as a whole, across legal entities and across national borders. If this cooperation 

would turn out to be detrimental to a specific estate, the concerned estate(s) will be offered full 

compensation for the consequences of  cooperation from the other estates that are better off by the 

cooperation. 

  

Best practice 6.3 (related to Topic 3.4.1 and 3.4.2) 

An IOH does not accept fees or compensation from nor charges fees or compensation to IOHs in 

relation to coordination and cooperation activities, unless agreed upon beforehand and (1) if the 

activities take substantial time, or (2) if the activities otherwise cause loss to the estate. Any such 

fee or compensation is accounted for in the estate. 

Best practice 6.4 (related to Topic 3.4.1, 3.4.2 and 3.4.3) 

An IOH may inform the supervisory authority of another IOH (s)he seeks coordination or 

cooperation with, on any attempt from his/her side to communicate or to seek coordination or 

cooperation, if that other IOH does not adequately communicate with the IOH. 
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Comments to Principle 6 

65. Communication (Principle 5) and coordination and cooperation (Principle 6) are key to 

the success of IOHs in main and secondary proceedings, in group of companies 

proceedings and in other closely related insolvent companies proceedings. In many of 

these cases IOHs need to develop a helicopter view on the interests of the entirety of 

assets, instead of only looking at the interests of the estate they are appointed for, since 

such an approach may be very detrimental to parties in the related proceedings. This does 

not imply at all that an IOH should rank the interests of their ‘own’ estate behind these of 

the entirety. An  IOH remains responsible and accountable for performing in ‘his/her’ 

proceedings according to the national law and other regulations. However, with the 

interests of the entirety of the businesses of the involved companies in mind, and, if having 

been appointed in secondary proceedings, its supportive function to main proceedings 

opened elsewhere, IOHs should be willing to communicate, coordinate and cooperate, 

which will include eventually: to negotiate, with other IOHs involved in order to reach a 

solution which serves the interests of the entirety, while not being detrimental and 

preferably being advantageous to the interests of the estate in each of the proceedings. 

66. Almost every international set of rules on insolvency proceedings contains the 

cooperation between IOHs and the courts as a core element. It contains more than just the 

willingness to cooperate. Both the current and the proposed EU Insolvency Regulation 

explicitly prescribe cooperation.74 Important to see is that the amendments to the EU 

Insolvency Regulation now explicitly introduce duties to cooperate with the courts. The 

Van Galen report (2011) goes further by advocating a duty to cooperate to the maximum 

extent possible with courts from non-Member States or non-EU liquidators.75 The possible 

need is for instance illustrated in the case-law of Promneftstroy/Yukos Finance.76 Also 

connected with the EU Insolvency Regulation are the CoCo-Guidelines, which state clearly: 

“Liquidators are required to cooperate in all aspects of the case.”77 

                                                           
74 EU Insolvency Regulation recital 20, articles 31(2) and 31(3); proposal for amendment of the EU 
Insolvency Regulation recital 20 and article 31(1). In the proposal the general principle for cross-border 
cooperation and communication is expanded to relations between an IOH and a court and between courts 
themselves. 
75 Proposed article 82(2), Van Galen report, p. 119. 
76 HR 13 September 2013, ECLI:NL:HR:2013:BZ5668, (Promneftstroy/Yukos Finance). 
77 CoCo-Guidelines, Guideline 12.1. 
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67. International sets of rules which are not related to the EU Insolvency Regulation contain 

similar provisions on cooperation.78 The ALI Principles (2012) designate two specific 

areas in which IOHs are considered under an explicit obligation to cooperate: in obtaining 

post-insolvency financing and with regard to avoidance actions.79 The EBRD covers a 

different angle regarding cooperation: to provide the IOH with sufficient powers to  

enforce cooperation.80  

68. Coordination is an important element of cooperation. While national rules researched 

provide little leads, the international rules offer more practical coordination options. The 

UNCITRAL Practical Guide proposes coordination on the submission and verification of 

claims by designating one specific jurisdiction for the handling of claims. It also suggests 

automatic recognition of claims submitted in that specific jurisdiction in all other 

jurisdictions in which the insolvency proceedings take place.81 Similarly, the UNCITRAL 

Model Law suggests measures to coordinate several related insolvency proceedings.82  

69. The elements named under (a) through (c) in Principle 6 originate from the earlier 

mentioned international sets of rules. The elements (a) and (b) describe the aim of 

coordination and cooperation basically as a means of cutting costs. The third element 

however, envisages coordination and cooperation as a means to enlarge the collectivity of 

assets. Although in general IOHs will acknowledge that the entirety’s interests should have 

priority over the individual entity’s interests, in practice this often provides room for 

discussion. Therefore, Best Practice 6.2 has been designed, to be commented below. 

70. Best Practice 6.1 recommends the use of a protocol for coordination and cooperation. The 

ALI Principles contain a similar recommendation.83 Likewise, the CoCo-Guidelines offer an 

identical approach and declare it applicable on decision-making processes as well.84 The 

UNCITRAL Practical Guide further supports the use of protocols/agreements in specific 

circumstances in insolvency scenarios, such as having numerous creditors in various 

jurisdictions or managing different types of proceedings concerning one debtor.85 The 

insolvencies of Lehman Brothers86 and Madoff87 are recent show cases for the successful 

                                                           
78 For instance the ALI Principles (2012) in Principle 26.1: “Insolvency administrators in parallel 
proceedings should cooperate in all aspects of the cases.” See also article 26(1) of the UNCITRAL Model Law 
(2007) and Recommendations 234 and 235 in the UNCITRAL Legislative Guide part III (2012).  
79 In this order, Principles 31 and 32.  
80 EBRD Insolvency Office Holders Performance – 2013 Pilot Assessment, chapter 4.6, p.13. 
81 UNCITRAL Practice Guide on Cross Border Insolvency (2009), chapter II, para. 21. 
82 UNCITRAL Model Law (2007), article 27a-f. 
83 ALI Principles (2012), Principles 26.1 and 27.1. 
84 CoCo-Guidelines (2009), Guideline 12.4  
85 UNCITRAL Practical Guide, chapter III, para. 10. 
86 United States Bankruptcy Court for the Southern District of New York, Case No. 08-13555. 
(17 June 2009). See also the commentary by Bob Wessels: http://bobwessels.nl/2014/02/2014-02-doc1-
new-york-and-london-court-on-lehmans-settlement-agreement/.  
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use of an insolvency agreement. This is why Best Practice 6.1 firmly advocates the use of 

an agreement or  protocol in any form allowed by law. As always, it remains the IOH’s duty 

to assess the usability of a such an agreement or protocol, taking into account the size and 

complexity of the insolvency proceedings.  

71. Further to the comments in 65 and 69 above Best Practice 6.2 advocates cooperation to 

the maximum extent possible with other IOHs involved and all other parties involved in 

order to obtain the maximum aggregate value for the assets of the insolvent debtor as a 

whole, across legal entities and across national borders.88 ‘To the maximum extent 

possible’ implies that no IOH can be obliged to take measures that would be prohibited by 

local law and regulations, or would be against the interests of ‘his/her’ estate. However, in 

case this cooperation would turn out to be detrimental to a specific estate, it urges the 

IOHs concerned to negotiate with that negatively affected other IOH and offer his/her 

estate full compensation for the consequences of cooperation. If this compensation is not 

offered, the IOH has no reason or is even prohibited to cooperate.  

72. Best Practice 6.3 holds the general notion that coordination and cooperation between 

IOHs should be for free. An IOH should not request or accept fees or compensation from, 

or charge fees or compensation to, IOHs in relation to coordination and cooperation 

activities. In exceptional circumstances however, e.g. when the activities take substantial 

time, or if the activities would negatively affect the estate, such fee or compensation may 

be debated, but should be accounted for in the estate and not in the professional practice 

of the IOH. 

73. Best Practice 6.4 envisages to stimulate coordination and cooperation between IOHs by 

giving an IOH the opportunity to directly contact the supervisory authority of the non-

adequately responding IOH. This Best Practice is not meant to force another IOH into a 

coordination or cooperation (s)he judges incompatible with the interests of the estate. 

However, any IOH should at least respond to coordination and cooperation proposals from 

other IOHs in accordance with the rules set out in this Statement. If they do not, this Best 

Practice may catalyze such communication. 

 

 

                                                                                                                                                                                     
87 United States Bankruptcy Court for the Southern District of New York,  Adv. Pro. No. 08-1789 (9 June 
2009). 
88 Looking forward to the proposed amendments to the Insolvency Regulation, the newly proposed article 
31 (2-c) requires coordination between the IOHs when disposing assets. 
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Principle 7. Insolvency governance (related to Category 4.0; Topics 3.1.1, 3.3.2) 

An IOH recognises the utmost importance of insolvency governance for the benefit of the estate 

as well as the professional quality, the profession’s prestige and the trust in the profession on 

the market and therefore gives priority to all insolvency governance related activities. 

 

Best practice 7.1 (related to Topics 3.1.1,  3.3.2 and 4.1.1) 

An IOH properly documents all acts during the insolvency proceedings. (S)he is responsible for 

proper bookkeeping of all the estate related financial facts according to the standard valid for 

entities with a total of assets in the range of that of the estate.  

 

Best practice 7.2 (related to Topic  4.1.1) 

An IOH takes care that the internet address used to communicate public information on the 

insolvency proceedings as mentioned in Best Practice 5.2. remains accessible for the general public 

for at least a year after termination of the proceedings.   

 

Best practice 7.3 (related to Topic 4.1.1 and 4.2.1) 

Immediately after termination of the proceedings, an IOH discloses a summarized but sufficiently 

detailed and transparent survey of the financial outcome of the proceedings on the internet address 

used to communicate public information on the insolvency proceedings. 

 

Best practice 7.4 (related to Topic 4.2.1) 

If the fee is based on time spent on the proceedings, an IOH accounts for the time spent in units of 

not more than 10 minutes and includes a short description of the activity mentioning subject, name, 

file, person, asset or discussion, as appropriate. These time recordings are only available to the 

supervisory authorities and the creditors’ committee. 

 

Best practice 7.5 (related to Topic 4.2.1) 

An IOH executes the payment of his/her fees and his/her expenses only after written approval of a 

supervisory authority. An IOH does not charge a fee that is unreasonable either in relation to the 

amount of work done, or to the accomplished results.  

 

Best practice 7.6 (related to Topic 4.3.1) 

Requests of a supervisory authority for information are given immediate care of and are responded 

to with priority. An IOH hands over information related to insolvency proceedings to a supervisory 
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authority if legally obliged to and so requested, provided the information falls within the period of  

appointment.  

 

Best practice 7.7 (related to Topic 4.4.2) 

An IOH encourages the national or regional professional organisation of which (s)he is a member, 

to establish a disciplinary procedure including an appeal procedure and the option to suspend or 

cancel a member, open to all parties involved in the proceedings.   
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Comments to Principle 7 

74. Without proper insolvency governance, all attempts to enhance the level of IOH 

professional practice over Europe will eventually fail. Why would an IOH comply with the 

Statement and incur related investments and costs, when his/her national or foreign 

colleague does not care? It all commences with taking insolvency governance seriously. 

That exactly is the attitude this principle tries to accomplish. A request from any 

supervisory authority should be taken seriously and handled with due care. To avoid 

differences in opinion as to which level of seriousness and care is required, the law and the 

professional associations should establish mechanisms to determine so in specific cases 

based on complaints by parties involved in the proceedings. Finally, if a reasonable time 

after establishment of this Statement, an IOH still does not behave or perform at the 

minimally acceptable level for IOHs in Europe, the law and/or the national or professional 

regional organisation should provide for means to suspend or cancel an IOH from the 

membership (see Best Practice 1.1). And membership information should be public (see 

Principle 5 above). 

75. Best Practice 7.7 therefore requires an IOH to encourage the national or regional 

professional organisation of which (s)he is a member, to establish a disciplinary procedure 

including an appeal procedure and the option to suspend or cancel a member, open to all 

parties involved in the proceedings.   

76. Best Practice 7.6 specifies that requests of a supervisory authority for information are to 

be given immediate care of and responded to with priority. Sometimes a supervisory 

authority may request or require information. This Best Practice instructs an IOH to hand 

over this information provided (s)he is obliged to by the law and it does not concern ‘old 

information’, originating from the IOH’s lawyers practice for instance. It should concern 

information acquired in his/her function as IOH. Confidential information is to be handed 

over only in so far as the supervisory authority is bound by legal confidentiality. 

77. The other five Best Practices are meant to enhance transparency of the IOH’s 

administration to the supervisory authorities. 

78. Best Practice 7.1 requires an IOH to properly document all acts during the insolvency 

proceedings.89 (S)he is responsible for proper bookkeeping of all the estate related 

financial facts. What bookkeeping standard should be adhered to? An IOH best refers to 

the (inter)national bookkeeping standard that applies to an entity with a total of assets in 

                                                           
89 Also: INSOL Europe CoCo Guidelines (2007), par. 120 and EBRD IOH (2007) Principle 6.sub b. 
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the range of that of the estate.90 In many countries there is no legal audit obligation, but in 

some there is91. A solution to impose on an IOH the same audit level as was imposed on the 

management before, was rejected. Such an obligation, over and above the detailed 

financial reporting obligations already existing in insolvency law, was generally deemed 

inefficient in terms of costs and benefits. This Best Practice aims to ban creative 

accounting by IOHs. 

79. Best practice 7.2 aims to enhance transparency by ensuring  that the internet address used 

to communicate and collect public information on the insolvency proceedings remains 

accessible for the general public for at least a year after termination of the proceedings. A 

number of countries has similar provisions, but a time frame often lacks92. This is 

important since also after termination, creditors, supervisory authorities and others may 

need information on the outcome of the proceedings and this would be the most efficient 

way to provide them with the information.  

80. Best practice 7.3 focuses on financial transparency since it advises an IOH to disclose a 

summarized but sufficiently detailed and transparent survey of the financial outcome of 

the proceedings on the internet address used to communicate public information on the 

insolvency proceedings supplies. This survey should be given immediately after the 

termination of the proceedings, since this is the moment the financial survey can finally 

and unconditionally be given. ‘Sufficiently detailed and transparent’ means that it should 

neither be an annual report nor one line disclosing the sum that has been finally 

distributed to the creditors. It should be somewhere in between, depending on e.g. the size 

of the estate, the activities of the IOH and the complexity of the administration and/or 

liquidation. It should give insight in the costs of the proceedings, the amount distributed to 

the different categories of creditors, and the proceeds of (depending on the case: the 

various categories of) the assets. The exercise should aim to provide the public and all 

relevant supervisory authorities an insight on the financial side of the proceedings, but it 

should certainly not have the character of a justification. 

81. Best practice 7.4 serves transparency by requiring time recording93, if time is the basis of 

remuneration of the IOH, in units of not more than 10 minutes to avoid abuse.94 Moreover, 

any recording should include a short description of the activity mentioning subject, name, 

file, person, asset or discussion, as appropriate. These time recordings are only available to 

                                                           
90 See for Germany: Principle 47 GoB (Grundsätze ordnungsmässiger Buchführung); Principle 48 GOI. 
91 France, Germany. 
92 See for examples §69 and §79 InsO for Germany, 168 BRL for Poland and article 95 LC for Spain.  
93 INSOL Europe CoCo Guidelines (2007), par. 85. 
94 British law requires to record in time units of 6 minutes. National law, as always, prevails. 
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the supervisory authorities95 in order to avoid abuse of the data and to guarantee 

confidentiality on the IOH’s contacts. 

82. Best practice 7.5 relates to the ‘four eyes principle’ when it comes to payments made from 

the estate to the IOH, either for fees of for expenses. An IOH should only execute the 

payment of his/her fees and his/her expenses after written approval of a supervisory 

authority. If such a procedure is not feasible as in some countries is the case for paying 

advances, an IOH must organise a procedure which nears as close by the four eyes 

principle mentioned earlier.  

83. Moreover, Best Practice 7.5 focuses on improving trust of the IOH on the market by 

requiring that an IOH does not charge a fee that is unreasonable either in relation to the 

amount of work done, or to the accomplished results. The former may be the case in very 

large estates, while the latter may be seen in proceedings where an IOH spends a lot of 

time and money on court proceedings to no avail. An IOH should make this judgement 

himself/herself, before charging the estate.  

 

                                                           
95 And the authority determining the remuneration, if that is a separate authority.  
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Appendix I to Report III: the Model of analysis 

 

 

       Model for the analysis of a set of rules for IOHs. 

 

For an explanation of the model, please refer to Report I of this project96. 

                                                           
96 Available at: www.TRI-Leiden.eu. 

Level I Categories Level II Subcategories Level III Topics 

1.0 IOH selection and 

appointment 

1.1 License and registration 
1.1.1 Requirements & contra indicators 

1.1.2 Licensing procedures 

1.2 Establishment of 
authority 

1.2.1 Basis of authority 

1.2.2 Mandate 

1.2.3 (Inter)national recognition 

1.3 Corporate groups 
1.3.1 Appointment of a single IOH 

1.3.2 Administration as one estate 

2.0 Professional standards 

2.1 Education 2.1.1 Recurring training 

2.2 Professional skills 
2.2.1  Experience 
2.2.2 Other qualities 

2.3 Professional ethics 2.3.1 Ethical standards 
2.4 Insurance 2.4.1 Liability insurance 

3.0 Roles & responsibilities 

3.1 Administration 

3.1.1 Managing the estate 
3.1.2 Reversal of legal acts 
3.1.3 Agreements 
3.1.4 Creditor ranking 
3.1.5 Liquidation 
3.1.6 Reorganization 

3.2 Liability & litigation 
3.2.1 Establishing liability 

3.2.2 Initiation of litigation 

3.3 Communication 

3.3.1 Communication with creditors, courts and  
          other stakeholders 

3.3.2 Communication protocol 

3.3.3 Reporting standards 

3.4 Coordination and 
cooperation  

3.4.1 Coordination  and cooperation among  
          IOHs (in corporate groups)  
3.4.2 Coordination & cooperation among  foreign  
         representatives (in cross-border insolvency) 
3.4.3 Coordination  & cooperation with  foreign  
          courts (in cross-border insolvency) 

4.0 Insolvency governance 

4.1 Accountability 

4.1.1 Disclosures 
4.1.2 Mandatory  audit 

4.1.3 Liability insurance 

4.2 Remuneration 
4.2.1 Fees 

4.2.2 Costs & expenses 

4.3 Supervision 4.3.1 Competent authority 

4.4 Disciplinary action 
         4.4.1 Investigation 

4.4.2 Disciplinary proceedings 
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Appendix II to Report III: the Questionnaire on the IOH project  
 

 
This questionnaire essentially investigates your attitude towards the draft Principles and 

Best Practices for insolvency office holders in Europe. For each of the rules it offers six 

choices, varying from ‘Strongly agree’ to ‘Strongly disagree’ completed with the option 

‘no opinion’. 

Some of you may want to comment on the rules. We welcome any comment: from 

proposals to improve the text to reasons stating why the proposed text should be 

removed or corrected. If you would have such comments, please leave them in the 

comment boxes attached to each rule related question. 

You will find the comments to the Principles and Best Practices here: http://www.tri-

leiden.eu/uploads/files/Third_public_draft_REPORT_III_IOH_PROJECT_STATEMENT_AN

D_COMMENTS.pdf 

Please open it. In case you need any clarification about the intention of a Principle or a 

Best Practice, you could read the comments. However, you could also decide not to read 

the comments and answer having read the Principles and Best Practices. They should be 

understandable without the support of the comments as well. 

In the following questions you are invited to give your opinion on the seven Principles 

and thirty three Best Practices we drafted. Every Principle is followed by a number of 

Best Practices, which are related to that Principle. If you answer the multiple choice 

options only, the questionnaire would take some 30 – 45 minutes. If you give comments 

and corrections, it could take easily double that amount. Therefore we have 

implemented the option to save your uncompleted questionnaire, so that you don’t have 

to complete the whole questionnaire at once. If you have entered this questionnaire 

directly (i.e. without a PSWD code) and you prefer the ‘save and resume’ option, please 

leave this programme and email IOH@law.leidenuniv.nl for a code. 

 

We start with a few general questions. 

 

GENERAL QUESTIONS: 

1. Please indicate the jurisdiction for which you are reporting on this occasion: 

(insert comment box) 

2. Beforehand, would you consider the adoption by INSOL EUROPE of a Statement of 

Principles and Best Practices for IOHs an improvement for your practice? 
a. Strongly disagree 

b. Disagree 

c. Neutral 

d. Agree 

e. Strongly agree 

f. No opinion 

 

http://www.tri-leiden.eu/uploads/files/Third_public_draft_REPORT_III_IOH_PROJECT_STATEMENT_AND_COMMENTS.pdf
http://www.tri-leiden.eu/uploads/files/Third_public_draft_REPORT_III_IOH_PROJECT_STATEMENT_AND_COMMENTS.pdf
http://www.tri-leiden.eu/uploads/files/Third_public_draft_REPORT_III_IOH_PROJECT_STATEMENT_AND_COMMENTS.pdf
mailto:IOH@law.leidenuniv.nl
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3. Beforehand, would you consider the adoption by INSOL EUROPE of a Statement of 

Principles and Best Practices for IOHs an improvement for the profession in Europe? 
a. Strongly disagree 

b. Disagree 

c. Neutral 

d. Agree 

e. Strongly agree 

f. No opinion 

 

3. The Statement is divided in Principles and Best Practices. Principles are designed as 

governing the attitude, behaviour and conduct of an IOH when performing. Do you 

consider this an appropriate approach of what a Principle in your view is meant to be? 
a. Strongly disagree 

b. Disagree 

c. Neutral 

d. Agree 

e. Strongly agree 

f. No opinion 

 

4. There are a number of Best Practices connected to the Principles. Best Practices are 

designed as governing specific acts of an IOH when performing (e.g. to take sufficient 

training). Do you consider this an appropriate approach of what a Best Practice in your 

view is meant to be? 
a. Strongly disagree 

b. Disagree 

c. Neutral 

d. Agree 

e. Strongly agree 

f. No opinion 

 

QUESTIONS RELATED TO THE PRINCIPLES AND BEST PRACTICES 

 

5. Principle 1 reads: 

1.1 An Insolvency Office Holder (‘IOH’) is any person or body appointed either in 

corporate rescue oriented or in liquidation proceedings (‘proceedings’), whose function 

is to administer or liquidate assets of which the debtor has been divested or to supervise 

the administration of its affairs. 

1.2 In performing his/her duties an IOH is bound by the law including case law and other 

regulations that apply in the country of appointment, as well as by regulations and 

guidelines set by a widely recognised national or regional professional association of 

IOHs in that country. 

1.3 An IOH is guided by this non-binding Statement of Principles and Best Practices 

(‘Statement’) unless and insofar as they contravene the aforementioned rules. 

Would you subscribe the general intention of Principle 1? 

a. Strongly disagree 

b. Disagree 

c. Neutral 

d. Agree 

e. Strongly agree 

f. No opinion 
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 Insert your comments here:  

6. Best Practice 1.1 reads:  

 

An IOH is a member of the national or regional professional association of (nominee) IOHs 

in the country where his/her office is located. The aim of the association is to promote the 

continuous improvement of the level of professionalism of an IOH by means of e.g. training, 

education, exams, disciplinary action and a complaints procedure, in order to facilitate 

efficient proceedings and to promote and maintain the trust of creditors and the market. If 

there is no such regional or national professional association, an IOH endeavours to 

establish one. An IOH encourages the association to publish an up-to-date list of members 

on its website, including the office addresses and names of the firms (if any) these members 

are associated with. 

 

Would you subscribe the general intention of Best Practice 1.1? 
a. Strongly disagree 

b. Disagree 

c. Neutral 

d. Agree 

e. Strongly agree 

f. No opinion 

 Insert your comments here:  

7. Best Practice 1.2 reads:  

An IOH refrains from any payment or any other valuable reward with a view to secure an 

appointment as an IOH in specific proceedings, either directly or through an intermediary. 

Would you subscribe the general intention of Best Practice 1.2? 
a. Strongly disagree 

b. Disagree 

c. Neutral 

d. Agree 

e. Strongly agree 

f. No opinion 

 Insert your comments here:  

8. Best Practice 1.3 reads:  

 

An IOH petitions the relevant court for the appointment of a single IOH in not-yet opened, 

but likely to-be-opened proceedings for group members or other closely related insolvent 

debtors if (s)he deems this in the interests of creditors of the estates involved. The petition 

explicitly explains (a) why the appointment would serve the interests of the estates involved 

, and (b) why the IOH is of the opinion that a conflict of interests, if it would arise, can be 

managed effectively. 

 

Would you subscribe the general intention of Best Practice 1.3? 
a. Strongly disagree 

b. Disagree 

c. Neutral 

d. Agree 
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e. Strongly agree 

f. No opinion 

 Insert your comments here:  

9. Principle 2 reads: 

 

2.1 An IOH performs his/her tasks according to the state-of-the-art in insolvency 

practice, uses competent and trained personnel, occupies appropriate office space and 

applies adequate office equipment. 

2.2 An IOH behaves diligently, with courtesy and consideration towards all parties 

involved, and avoids behaviour discrediting the profession. 

2.3 At the moment of appointment and regularly thereafter, a IOH carefully evaluates 

whether (s)he is capable to handle an appointment, and if it appears that the 

appointment exceeds his/her capabilities, (s)he either takes appropriate steps to 

manage the situation and/or the assignment or (s)he does not accept the appointment or 

resigns. 

 

Would you subscribe the general intention of Principle 2? 

a. Strongly disagree 

b. Disagree 

c. Neutral 

d. Agree 

e. Strongly agree 

f. No opinion 

 Insert your comments here:  

10. Best Practice 2.1 reads: 

An IOH annually takes sufficient training in insolvency related matters organised or 

endorsed by the national or regional professional association in order to maintain the 

professional knowledge and skill at the level required. 

Would you subscribe the general intention of Best Practice 2.1? 
a. Strongly disagree 

b. Disagree 

c. Neutral 

d. Agree 

e. Strongly agree 

f. No opinion 

 Insert your comments here:  

11. Best practice 2.2 reads: 

An IOH annually practices a sufficient amount of time in insolvency in order to maintain the 

professional knowledge and skill at the level required. 

Would you subscribe the general intention of Best Practice 2.2? 
a. Strongly disagree 

b. Disagree 
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c. Neutral 

d. Agree 

e. Strongly agree 

f. No opinion 

 Insert your comments here:  

12. Best practice 2.3 reads: 

An IOH discloses to the general public which training activities (s)he has attended, the 

experience (s)he has acquired and other qualities that may be relevant to the performance 

as an IOH. 

Would you subscribe the general intention of Best Practice 2.3? 
a. Strongly disagree 

b. Disagree 

c. Neutral 

d. Agree 

e. Strongly agree 

f. No opinion 

 Insert your comments here:  

13. Best practice 2.4 reads: 

After any new appointment and at least annually thereafter, an IOH explicitly calculates in 

terms of total assets and risks whether the existing insurance coverage e.g. policy, caisse de 

garanti, bonds, can be reasonably deemed sufficient or would need adaptation.  

Would you subscribe the general intention of Best Practice 2.4? 
a. Strongly disagree 

b. Disagree 

c. Neutral 

d. Agree 

e. Strongly agree 

f. No opinion 

 Insert your comments here:  

14. Principle 3 reads: 

An IOH performs with 

(a) integrity, meaning that an IOH is straightforward and honest; 

(b) objectivity, including impartiality and independence, meaning that an IOH does not 

allow bias, conflict of interests or undue influence of others to override professional or 

business judgments and is solely guided by the interests of the estate; 

(c) confidentiality, meaning that an IOH complies with the confidentiality of information 

acquired as a result of the appointment and avoids the abuse of confidential information. 

 

Would you subscribe the general intention of Principle 3? 
a. Strongly disagree 

b. Disagree 

c. Neutral 

d. Agree 

e. Strongly agree 
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f. No opinion 

 Insert your comments here:  

15. Best practice 3.1 reads: 

An IOH resigns immediately if it turns out that his/her family members, those of his/her 

(former) spouse or a comparable person, a personal relation, or a professional relation of 

him/her or a professional office member over the past 12 months, appear as the insolvent 

debtor in the insolvency proceedings (s)he is appointed in. 

An IOH considers whether to resign immediately when his/her family members, those of 

his/her (former) spouse or a comparable person, a personal relation, or a professional 

relation of him/her or a professional office member over the past 12 months, appear as a 

material creditor in the insolvency proceedings (s)he is appointed in. 

If an IOH decides not to resign, (s)he informs the appointing and/or the supervisory 

authority about the decision. 

Would you subscribe the general intention of Best Practice 3.1? 
a. Strongly disagree 

b. Disagree 

c. Neutral 

d. Agree 

e. Strongly agree 

f. No opinion 

 Insert your comments here:  

16. Best practice 3.2 reads: 

An IOH considers to resign immediately once a conflict of interests has occurred or is likely 

to occur. A conflict of interests has occurred or is likely to occur when an IOH knows, or 

should have known, of a transaction, legal or actual act in which (s)he takes part, will take 

part, or arranges others to take part and which creates a (future) advantage for that IOH 

and/or (one of) his/her personal relations or a professional relation of him/her or a 

professional office member over the past 12 months. 

If an IOH decides not to resign, (s)he informs the appointing and/or the supervisory 

authority about the decision. 

Would you subscribe the general intention of Best Practice 3.2? 
a. Strongly disagree 

b. Disagree 

c. Neutral 

d. Agree 

e. Strongly agree 

f. No opinion 

 Insert your comments here:  

17. Principle 4 reads: 
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4.1 An IOH is responsible for determining and continuously adapting the adequate 

strategy for the administration of the specific insolvency proceedings (s)he is appointed 

on and carefully evaluating the various options the law provides. 

4.2 In administering an IOH acts expeditiously, efficiently and transparently. (S)he 

continuously keeps in mind the overriding duty to protect and preserve the estate and to 

act in its best interests, while taking into account the effects of his/her decisions on the 

legitimate interests of all parties involved. 

 

Would you subscribe the general intention of Principle 4? 
a. Strongly disagree 

b. Disagree 

c. Neutral 

d. Agree 

e. Strongly agree 

f. No opinion 

 Insert your comments here:  

18. Best Practice 4.1 reads: 

 

Whenever possible, an IOH petitions for or claims a moratorium or a stay on all the debtor’s 

assets in order to preserve the estate and to be able to do research on the validity of the 

alleged claims. 

 

Would you subscribe the general intention of Best Practice  4.1? 
a. Strongly disagree 

b. Disagree 

c. Neutral 

d. Agree 

e. Strongly agree 

f. No opinion 

 Insert your comments here:  

19. Best Practice 4.2 reads: 

 

An IOH decides on the release of assets to creditors with an alleged security right or 

another preferential right on the assets according to the law where the assets are located 

as soon as reasonably practical in the circumstances of the case. 

 

Would you subscribe the general intention of Best Practice  4.2? 
a. Strongly disagree 

b. Disagree 

c. Neutral 

d. Agree 

e. Strongly agree 

f. No opinion 

 Insert your comments here:  

20. Best Practice 4.3 reads: 
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An IOH investigates whether there are alleged detrimental legal acts of the debtor to be 

reversed as soon as reasonably practical in the circumstances of the case. (S)he discusses 

the findings with the supervisory authority at regular intervals agreed with the supervisory 

authority and present the steps to be taken. 

Would you subscribe the general intention of Best Practice  4.3? 
a. Strongly disagree 

b. Disagree 

c. Neutral 

d. Agree 

e. Strongly agree 

f. No opinion 

 Insert your comments here:  

21. Best Practice 4.4 reads: 

 

As soon as reasonably practical in the circumstances of the case and preferably within a 

month after appointment an IOH: (1) prepares a survey of all the debtor’s material 

contracts duly classified and prioritized according to the financial risks involved; and (2) 

informs the counterparty and other relevant parties concerned expeditiously on his/her 

decision to either perform or not to perform a contract. 

The decision to continue or to terminate a contract must be capable of justification. 

 

Would you subscribe the general intention of Best Practice  4.4? 
a. Strongly disagree 

b. Disagree 

c. Neutral 

d. Agree 

e. Strongly agree 

f. No opinion 

 Insert your comments here:  

22. Best Practice 4.5 reads: 

An IOH investigates the existence of any liability of board members, shadow directors and 

others as soon as reasonably practical in the circumstances of the case. (S)he discusses the 

findings with the supervisory authority at regular intervals agreed with the supervisory 

authority and presents the steps to be taken. 

 

Would you subscribe the general intention of Best Practice  4.5? 
a. Strongly disagree 

b. Disagree 

c. Neutral 

d. Agree 

e. Strongly agree 

f. No opinion 

 Insert your comments here:  

23. Principle 5 reads: 
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5.1 An IOH recognises the importance of swift, timely, proper, clear and open 

communication and communicates accordingly with all parties involved.   

5.2 An IOH refuses to provide information only if disclosure would clearly harm the 

interests of the estate or those of others. 

 

Would you subscribe the general intention of Principle 5? 
a. Strongly disagree 

b. Disagree 

c. Neutral 

d. Agree 

e. Strongly agree 

f. No opinion 

 Insert your comments here:  

24. Best Practice 5.1 reads: 

 

An IOH communicates in the language of the country where (s)he has been appointed. An 

IOH communicates with foreign citizens involved in the proceedings in English or, if 

feasible,  in another language that is likely to be understood by the recipient and only as far 

as necessary to adequately inform that party. 

 

Would you subscribe the general intention of Best Practice  5.1? 
a. Strongly disagree 

b. Disagree 

c. Neutral 

d. Agree 

e. Strongly agree 

f. No opinion 

 Insert your comments here:  

25. Best Practice 5.2 reads: 

An IOH discloses: 

• on the internet and in the first communication to all parties involved the name of 

the debtor and his/her trade name(s), by whom and the point in time when (s)he has been 

appointed; 

• on the internet and in all communications his/her contact information, including an 

office address and an email address; 

• on the internet and in all communications the internet address the IOH uses to 

communicate public information on the insolvency proceedings; 

• on the internet and in all communications his/her membership of a regional, 

national or international professional organisation of IOHs. 

Would you subscribe the general intention of Best Practice  5.2? 
a. Strongly disagree 

b. Disagree 

c. Neutral 

d. Agree 

e. Strongly agree 

f. No opinion 
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 Insert your comments here:  

26. Best Practice 5.3 reads: 

Within four weeks after appointment, an IOH informs all known parties involved in the 

insolvency proceedings about: 

• the appointment of an IOH and the commencement of the insolvency proceedings; 

• the mandate, i.e. whether the aim is liquidation or restructuring of the company. 

Would you subscribe the general intention of Best Practice  5.3? 
a. Strongly disagree 

b. Disagree 

c. Neutral 

d. Agree 

e. Strongly agree 

f. No opinion 

 Insert your comments here:  

27. Best Practice 5.4 reads: 

An IOH applies Article 40 EIR to all creditors: national and international. 

Would you subscribe the general intention of Best Practice  5.4? 
a. Strongly disagree 

b. Disagree 

c. Neutral 

d. Agree 

e. Strongly agree 

f. No opinion 

 Insert your comments here:  

28. Best Practice 5.5 reads: 

Each communication from an IOH containing a decision is sent without delay to the party 

concerned, whenever possible by ordinary mail and by email. If the party is established in 

another country, the mail should also be sent by the fastest form of postal delivery possible 

if the term of appeal to the decision is subject to a deadline. Any such communication 

should clearly mention the appeal deadline as well as the appeal tribunal and its address. 

Would you subscribe the general intention of Best Practice  5.5? 
a. Strongly disagree 

b. Disagree 

c. Neutral 

d. Agree 

e. Strongly agree 

f. No opinion 

 Insert your comments here:  

29. Best Practice 5.6 reads: 

An IOH avoids implying guilt or innocence of any party before a court has made such a 

determination. 
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Would you subscribe the general intention of Best Practice  5.6? 
a. Strongly disagree 

b. Disagree 

c. Neutral 

d. Agree 

e. Strongly agree 

f. No opinion 

 Insert your comments here:  

30. Best Practice 5.7 reads: 

Immediately after submission to the relevant supervisory authority, an IOH places public 

reports on the internet address meant in Best Practice 5.2. An IOHs endeavours to post new 

facts on the proceedings on the internet address. 

Would you subscribe the general intention of Best Practice  5.7? 
a. Strongly disagree 

b. Disagree 

c. Neutral 

d. Agree 

e. Strongly agree 

f. No opinion 

 Insert your comments here:  

31. Best Practice 5.8 reads: 

In reporting on the progress of the insolvency proceedings and on specific issues concerning 

the estate, the IOH seeks to provide (a) consistency of the reports i.e. one report should 

connect to the former, and (b) transparency i.e. the information should outline which steps 

the IOH has undertaken and to which end, while preserving secrecy and confidentiality. 

Would you subscribe the general intention of Best Practice  5.8? 
a. Strongly disagree 

b. Disagree 

c. Neutral 

d. Agree 

e. Strongly agree 

f. No opinion 

 Insert your comments here:  

32. Principle 6 reads: 

 

IOHs coordinate their actions and cooperate to the maximum extent possible with each 

other and with courts involved in the insolvency proceedings, in order to  

(a)promote the orderly, effective, efficient, and timely administration of the proceedings; 

(b)provide for timesaving procedures to avoid unnecessary court proceedings or 

unnecessary costs; and 

(c)secure and enlarge the collectivity of assets. 

 

Would you subscribe the general intention of Principle 6? 
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a. Strongly disagree 

b. Disagree 

c. Neutral 

d. Agree 

e. Strongly agree 

f. No opinion 

 Insert your comments here:  

33. Best Practice 6.1 reads: 

An IOH explicitly considers the use of an agreement or protocol in order to achieve the 

objectives of Principle 6. In that agreement or protocol, an IOH considers the inclusion of 

this Statement, either entirely or for specific parts. 

Would you subscribe the general intention of Best Practice  6.1? 
a. Strongly disagree 

b. Disagree 

c. Neutral 

d. Agree 

e. Strongly agree 

f. No opinion 

 Insert your comments here:  

34. Best Practice 6.2 reads: 

When assets will be sold an IOH cooperates to the maximum extent possible with other IOHs 

as well as with all parties involved, in order to obtain the maximum aggregate value for the 

assets of the insolvent debtor as a whole, across legal entities and across national borders. 

If this cooperation would turn out to be detrimental to a specific estate, the concerned 

estate(s) will be offered full compensation for the consequences of  cooperation from the 

other estates that are better off by the cooperation. 

Would you subscribe the general intention of Best Practice  6.2? 
a. Strongly disagree 

b. Disagree 

c. Neutral 

d. Agree 

e. Strongly agree 

f. No opinion 

 Insert your comments here:  

35. Best Practice 6.3 reads: 

An IOH does not accept fees or compensation from nor charges fees or compensation to 

IOHs in relation to coordination and cooperation activities, unless agreed upon beforehand 

and (1) if the activities take substantial time, or (2) if the activities otherwise cause loss to 

the estate. Any such fee or compensation is accounted for in the estate. 

Would you subscribe the general intention of Best Practice  6.3? 
a. Strongly disagree 

b. Disagree 

c. Neutral 
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d. Agree 

e. Strongly agree 

f. No opinion 

 Insert your comments here:  

36. Best Practice 6.4 reads: 

An IOH may inform the supervisory authority of another IOH (s)he seeks coordination or 

cooperation with, on any attempt from his/her side to communicate or to seek 

coordination or cooperation, if that other IOH does not adequately communicate with the 

IOH. 

 

Would you subscribe the general intention of Best Practice  6.4? 
a. Strongly disagree 

b. Disagree 

c. Neutral 

d. Agree 

e. Strongly agree 

f. No opinion 

 Insert your comments here:  

37. Principle 7 reads: 

An IOH recognises the utmost importance of insolvency governance for the benefit of the 

estate as well as the professional quality, the profession’s prestige and the trust in the 

profession on the market and therefore gives priority to all insolvency governance 

related activities. 

Would you subscribe the general intention of Principle 7? 
a. Strongly disagree 

b. Disagree 

c. Neutral 

d. Agree 

e. Strongly agree 

f. No opinion 

 Insert your comments here:  

38. Best Practice 7.1 reads: 

 

An IOH properly documents all acts during the insolvency proceedings. (S)he is responsible 

for proper bookkeeping of all the estate related financial facts according to the standard 

valid for entities with a total of assets in the range of that of the estate. 

 

Would you subscribe the general intention of Best Practice  7.1? 
a. Strongly disagree 

b. Disagree 

c. Neutral 

d. Agree 

e. Strongly agree 

f. No opinion 

 Insert your comments here:  
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39. Best Practice 7.2 reads: 

An IOH takes care that the internet address used to communicate public information on the 

insolvency proceedings as mentioned in Best Practice 5.2. remains accessible for the general 

public for at least a year after termination of the proceedings.   

Would you subscribe the general intention of Best Practice  7.2? 
a. Strongly disagree 

b. Disagree 

c. Neutral 

d. Agree 

e. Strongly agree 

f. No opinion 

 Insert your comments here:  

40. Best Practice 7.3 reads: 

Immediately after termination of the proceedings, an IOH discloses a summarized but 

sufficiently detailed and transparent survey of the financial outcome of the proceedings on 

the internet address used to communicate public information on the insolvency 

proceedings. 

Would you subscribe the general intention of Best Practice  7.3? 
a. Strongly disagree 

b. Disagree 

c. Neutral 

d. Agree 

e. Strongly agree 

f. No opinion 

 Insert your comments here:  

41. Best Practice 7.4 reads: 

 

If the fee is based on time spent on the proceedings, an IOH accounts for the time spent in 

units of not more than 10 minutes and includes a short description of the activity 

mentioning subject, name, file, person, asset or discussion, as appropriate. These time 

recordings are only available to the supervisory authorities and the creditors’ committee. 

 

Would you subscribe the general intention of Best Practice  7.4? 
a. Strongly disagree 

b. Disagree 

c. Neutral 

d. Agree 

e. Strongly agree 

f. No opinion 

 Insert your comments here:  

42. Best Practice 7.5 reads: 
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An IOH executes the payment of his/her fees and his/her expenses only after written 

approval of a supervisory authority. An IOH does not charge a fee that is unreasonable 

either in relation to the amount of work done, or to the accomplished results. 

 

Would you subscribe the general intention of Best Practice  7.5? 
a. Strongly disagree 

b. Disagree 

c. Neutral 

d. Agree 

e. Strongly agree 

f. No opinion 

 Insert your comments here: 

43. Best Practice 7.6 reads: 

Requests of a supervisory authority for information are given immediate care of and are 

responded to with priority. An IOH hands over information related to insolvency 

proceedings to a supervisory authority if legally obliged to and so requested, provided the 

information falls within the period of  appointment. 

Would you subscribe the general intention of Best Practice  7.6? 
a. Strongly disagree 

b. Disagree 

c. Neutral 

d. Agree 

e. Strongly agree 

f. No opinion 

 Insert your comments here:  

44. Best Practice 7.7 reads: 

 

An IOH encourages the national or regional professional organisation of which (s)he is a 

member, to establish a disciplinary procedure including an appeal procedure and the 

option to suspend or cancel a member, open to all parties involved in the proceedings.   

 

Would you subscribe the general intention of Best Practice  7.7? 
a. Strongly disagree 

b. Disagree 

c. Neutral 

d. Agree 

e. Strongly agree 

f. No opinion 

 Insert your comments here: 

 FINAL QUESTIONS 

 

45. In literature one finds connection between Best Practices and benchmarking. In short, 

one reads that Best Practices contain the benchmark of e.g. a process, a profession (see 

Paragraph 6.2 of Report II). Since the Statement of Principles and Best Practices 

envisages to establish a minimal standard on IOH conduct and performance in Europe, 
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and not the highest standard, as this would presently be unattainable, please give your 

opinion whether you would like to see ‘Best Practices’ replaced by ‘Guidelines’. 

According to the online Merriam-Webster dictionary a guideline is: “a rule or instruction 

that shows or tells how something should be done.”  

 

Would you subscribe a replacement of ‘Best Practices’ by ‘Guidelines’? 
a. Strongly disagree 

b. Disagree 

c. Neutral 

d. Agree 

e. Strongly agree 

f. No opinion 

 

46. After having gone through this questionnaire, would you consider the adoption by INSOL 

EUROPE of a Statement of Principles and Best Practices an improvement for your 

practice? 
a. Strongly disagree 

b. Disagree 

c. Neutral 

d. Agree 

e. Strongly agree 

f. No opinion 

 

47. After having gone through this questionnaire, would you consider the adoption by INSOL 

EUROPE of a Statement of Principles and Best Practices an improvement for the IOH 

profession in Europe? 
a. Strongly disagree 

b. Disagree 

c. Neutral 

d. Agree 

e. Strongly agree 

f. No opinion 

 

48. If you made comments above and you like to get feedback on those, please insert your 

email address below: 
Insert your comments here: 

 

Please send this questionnaire by clicking on the Submit-button below. INSOL Europe as well as 

the TRI-Leiden project team would like to thank you for your participation in this project. 
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Appendix III to Report III: the Analysis of the questionnaire 
 

 
I. General Analysis 
 

There are 18 respondents, 3 through the ‘password channel’, 12 through the ‘direct’ channel and 

3 sent their questionnaire in a Word version by email (two of them after the closing date). 

The completed questionnaires came from 13 jurisdictions, 4 countries had two respondents and 

one respondent did not fill in the jurisdiction. The jurisdictions are: UK, the Netherlands, 

Belgium, Denmark, Luxemburg, France, Spain, Romania, Germany, Switzerland, Italy, Poland, 

Latvia. 

Since there are 18 respondents and 7 Principles and 33 Best Practices, the maximum number of 

scores on the rules would be 720. We got 6 blanks. Out of the 714 scores, 15 (2%) were ‘strongly 

disagree’ and 35 (5%) ‘disagree’. 13 (2%) Questions were replied by ‘no opinion’. 

66% of the ‘strongly disagree’ or ‘disagree’ scores originate from Switzerland and Denmark 

(three respondents in all), countries which do not apply the European Insolvency Regulation. 

For all questions the average score was above 3 (‘neutral’). For 29 rules, the average was ≥ 4 

(‘agree’) and for the other 11 rules the average score was between 3,29 (= the lowest average 

measured) and 4. An analysis of these 11 rules follows in III below. A more detailed analysis is 

available on request. 

Table 1: summary of the scores for the Principles 

Principle 1 2 3 4 5 6 7 

average 4,33 4,39 4,67 4,61 4,22 4,72 4,61 

standard 
deviation97 

0,59 0,70 0,59 0,50 0,88 0,46 0,61 

 

Table 1 summarises the scores for the seven Principles. The Principles are apparently on 

average agreed upon since all the scores show an average above 4 and a low standard deviation. 

II. General Questions and Final Questions 
 

Whether the adoption of the Statement would be an improvement for the profession in Europe, 

scored beforehand (q3) an average of 4,47 (sd = 0,80) and at the end of the questionnaire (q47) 

4,28 (sd = 0,57). 

                                                           
97 The standard deviation (sd) is a measure for the variance in the scores. It adds information to the value 
of the ‘average’. If all respondents score ‘3’, the average will be 3 as well (sd = 0). If half of the respondents 
score ‘1’ and the other half ‘5’, the average will also be 3, but the sd.= 2,05. For this population the sd varies 
between 0 and theoretically about 2. The actual values in the questionnaire vary between 0,38 (BP 1.2) 
and 1,33 (BP 3.2). 
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The same question, but then specified for ‘your practice’ scored beforehand (q2) an average of 

4,00 (sd = 0,87) and at the end of the questionnaire (q46) 3,78 (sd = 0,73). 

Generally the approach of Principles (q3a) and Best Practices (q4) is agreed upon (q3a: average 

= 4,28, sd = 0,67; q4 average = 4, sd = 0,84), while the general opinion is that the wording ‘Best 

Practices’ should be replaced by ‘Guidelines’ (q45; average = 3,81, sd = 0,98). 

III. Approach to the analysis of the results 
 

Since it is impossible to comment and adequately weigh each and every commentary we 

received (155 in all), we decided to focus on commentaries regarding the rules where we found 

a score of 1 or 2, and on the rules which scored an average below 4 (and of those especially the 

ones with a low sd (< 1) since this would imply a tendency towards unanimity). Table 2 below 

lists the Principles and Best Practices we decided to focus on. 

Table 2: survey of rules to be focused on in the analysis 

 rules with score 1 or 2 nr comm. with 1 or 2 average below 4  standard deviation 
1.1 2 y (over 3,8) 1,11 
1.3 6 y 1,21 
2.3 1 y  0,91 
2.4 3 y (over 3,8) 1,10 
3.1 4  1,24 
3.2 5 y 1,33 
4.1 3 y 1,18 
4.2 2  1,14 
4.3 2  1,11 
4.4 1 y 1,00 
4.5 2  1,11 
5.1 1  0,91 
5.2 2  0,85 
5.3 3 y 1,04 
5.4 1  1,10 
5.5 1  0,88 
5.6 3  1,23 
5.7 1 y (over 3,8) 0,90 
7.3 3 y 1,07 
7.5 2  1,20 
7.7 2  1,16 
total  21 50 = 15 ‘1’+ 35 ‘2’ 10 + BP 7.2 = 11  

NB: BP 7.2 (sd = 1,03; no ‘1’ or ‘2’ score) also has an average below 4. Makes 11 with an average > 3 and < 

4. 

Moreover, from the commentaries on other rules, we brought especially those related to Best 

Practice 2.1 and Principle 6 under the attention of the Academic Advisory Committee and the 

Review & Advisory Group. 

IV. In depth analysis and conclusions 
We provided the Academic Advisory Committee as well as the Review & Advisory Group to the 

project with a detailed analysis of the commentaries received on the rules mentioned in III 

above as well as with proposals to deal with these (analysis and proposals available on request). 

After an evaluation of their feed-back we made slight changes to Best Practices 1.1; 2.1; 2.4 of 

the ‘questionnaire text’ (= third public draft). 
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(intentionally left blank) 


