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The next step in cross-border insolvency
and turnaround management
In a few weeks time most of the
2015 Recast of the European
Insolvency Regulation will come
into force. It will bring new rules
on
cross-border
insolvency,
including rules regarding judicial
and
insolvency
practitioner
cooperation and communication,
but also on COMI, as well as (the
coordination
of)
enterprise
groups. These and many other
topics will bring much food for
thought.

This newsletter elaborates also on
some recent activities, including
the recent inaugural lecture by
Professor Jean-Pierre van der Rest
(see page 3), who was also the
driver (together with Professor Jan
Adriaanse) behind a book that was
published earlier this year on
Turnaround Management and
Bankruptcy (in the Routledge
Companion series), presenting a
state-of-the-art review of failure
research (page 2).

In the past years several topics
have been an inspiration for
research by the TRI Leiden
Research Team. Together with
many judges, academics and
practitioners from across Europe
and beyond we have worked, for
example, on the EU JudgeCo
Principles and Guidelines (see also
page 5) and the IOH Principles.

We hope
newsletter!

you’ll

enjoy

the

TRI Leiden Research Team
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Routledge Companion to
Turnaround Management and
Bankruptcy
Professors Jan Adriaanse and Jean-Pierre van der
Rest have completed an edited volume on
Turnaround Management and Bankruptcy which
was recently published by Routledge. A book
written by leading experts in the field of business,
law and finance, this edited volume brings together
the latest thoughts and developments on
turnaround management and business rescue from
an academic, management, judiciary and
turnaround/insolvency practitioner perspective.
The Companion presents different viewpoints on
turnarounds and business rescue. Presenting a stateof-the-art review of failure research, such as on
bankruptcy prediction, causes of decline, or
distressed asset valuation, it also presents the latest
insights from turnaround management research as
well as a contemporary insight into law debates on
insolvency legislation reform, cross-border judicial
issues and insolvency policy effectiveness. In this
way, the volume presents a modern, interdisciplinary
and scholarly overview of the latest insights, issues
and debates in turnaround management and
business rescue, from an international perspective.
This Routledge Companion to aims at a wider
audience interested in turnarounds and failure, such
as faculty and students in the fields of business,
strategic management, marketing, economics, law,
accountancy, finance, but also at judges, insolvency
practitioners, lawyers, accountants and turnaround
professionals, as well as the EU and government
officials, staff of trade unions and employer’s
associations.

7. Distressed Asset Valuation (Jan Vis, Rotterdam School of
Management (RSM), Erasmus University Rotterdam)

PART III Turnaround Management
8. Turnaround Strategies (Donald Bibeault, TMA)
9. Turnaround Management in the Context of the Organizational
Life Cycle (Gianpaolo Abatecola, Vincenzo Uli, University of Rome – Tor
Vergata)

10. Human Considerations in Turnaround Management: a
practitioner’s view (Yuval Bar-Or, John Hopkins Carey Business School,
University of Pennsylvania)

11. The Executioner’s Dilemma: explaining role stress by ethical
conflict and social embeddedness among those that carry out
downsizing (Rick Aalbers & Philippos Philippou, Radboud University)
PART IV Legal Issues and Ethics
12. Why Rescue? A Critical Analysis of the Current Approach to
Corporate Rescue (Paul Omar & David Burdette, Nottingham Trent
University)

13. Pre-Insolvency Arrangements: a comparative perspective
(Alexandra Kastrinou, Nottingham Trent University & Lézelle Jacobs,
University of the Free State)

14. On the Future of European Business Rescue (Gert-Jan Boon,
Leiden University & Stephan Madaus, Martin-Luther-Universität HalleWittenberg)

15. Effectiveness of Preventive Insolvency Frameworks in the EU
(Mihaela Carpus Carcea, Daria Ciriaci, Carlos Cuerpo, Dimitri Lorenzani &
Peter Pontuch, European Commission)

In preparing the Companion we are grateful for the
contributions of many scholars and practitioners in 16. The Ethics of State Bankruptcy (Jukka Kilpi, University of Helsinki)
the field of Turnaround Management & Bankruptcy:
Part I: Overview
1. History of Turnaround Management and Business Rescue
(Donald Bibeault, Turnaround Management Association)

2.Turnaround Management and the Legal Regime of Default and
Insolvency in Western History (late Middle Ages-Present Day)
(Dave De ruysscher, Vrije Universiteit Brussel)

PART II Business Failure
3. Causes of Decline (William McKinley, Southern Illinois University at
Carbondale / University of Zurich)

4. Predicting Business Failure (Nico Dewaelheyns, Sofie De Prijcker &
Karen Van Den Heuvel, University of Leuven)

5. Why Must Companies Reorganize and Why do they Wait so
Long? (Kathryn Harrigan, Columbia Business School, Columbia University)
6. A Theoretical Framework for Restructuring (Joost De Haas, INSEAD
& Pieter Klapwijk, Nyenrode Business University)

PART V Industry Perspectives
17.Turnaround Management in Knowledge Intensive Industries

(Vincent Barker, University of Kansas &Achim Schmitt, Ecole Hôtelière de
Lausanne (EHL))

18. Small Businesses and Turnarounds (Jörg Freiling, University of
Bremen & Hartmut Meyer, Fachhochschule für Ökonomie und
Management)

19. Restaurant Failure: an industry perspective (H.G. Parsa, Denver
University & Jean-Pierre van der Rest, Leiden University)

PART VI Case & Game
20. General Motors Case (Jan Adriaanse & Jean-Pierre van der Rest,
Leiden University)

21. Holiday Hotel Group Serious Game (Jan Adriaanse, Leiden
University. Arnoud Griffioen, Hotelschool The Hague & Jean-Pierre van der
Rest, Leiden University)

Epilogue: A Synopsis of the Present and Future of Turnaround
Management and Bankruptcy (Tim Verdoes, Jean-Pierre van der Rest,
Jan Adriaanse, Leiden University)
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The importance
of price
The price of products and
services plays an enormous
role in society, and therefore
also in the legal domain,
according
to
Professor
Jean-Pierre van der Rest of
Business Studies, at his
Inaugural lecture on 2 June
2017.
The title of Van der Rest's
inaugural lecture is 'The
importance
of
price'.
Developments in business
science and their implications
for the law point to three very
different areas in which price
plays a role in a legal context:
increasing competition in the
legal sector, disputes about
price in case law and
opportunities for academic
research on the consequences
of legal measures relating to
price.

Enrepreneurial attitude
‘Price-setting is one of the
most
difficult
marketing
decisions,' Van de Rest
believes. 'And it is crucially important because it
has an effect on profit. I would like to see more
attention paid to pricing in law programmes. Our
students go off to work in a sector that is becoming
increasingly competitive. Invoicing based on an
hourly rate is a thing of the past. Prices have to be
negotiated even in the legal world, which means
it's absolutely essential to have an entrepreneurial
attitude.'

Administration of the law
Price also plays a role in the administration of the
law: judges often have to make decisions
about price. What price is reasonable, standard,
too low or too high if it's a matter of expropriation,
buying out shareholders or child maintenance?
Judges base themselves on economic analyses, but
these too have their limitations. 'Three assessors
can easily come up with three different prices. It's
a real challenge for judges to draw conclusions, in
fact there are times when it's impossible.'

Jean-Pierre van der Rest during his inaugural address

Van der Rest believes that attention to this issue
should be a structural part of law programmes.

Connections
Research on pricing is part of the job description of
the new professor, who is also working on a very
different subject: turnaround management turning round companies that are performing
poorly. 'It's a very broad chair. What's important is
to look for connections with other disciplines, such
as civilology (the empiric study of private law - Ed)
and company law. I am at the service of the Law
Faculty. The success of this chair depends on my
being able to make a contribution to legal research
based on empiric research methods and insights
from business science.’ In his teaching, Van der
Rest wants to train law students to develop a more
entrepreneurial mindset. 'Such an attitude will be
invaluable for now and for their future.'
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Recognition of research performed by TRI Leiden
Recently professor Reinhard Bork (Hamburg),
published his book Principles of Cross-Border
Insolvency Law (Intersentia, 2017, ISBN 978-178068-430-7)). The thesis of the book is rather
novel, in that it analyses cross-border insolvency
rules of all kinds (e.g. European Insolvency
Regulation, UNCITRAL Model Law, etc) that are
founded on, and can be traced back to, basic
values.
Three types of principles
Several principles can be identified, distinguished
and sorted into three groups: conflict of laws
principles (e.g. unity, universality, equality, mutual
trust, cooperation and communication, subsidiarity,
proportionality), procedural principles (e.g.
efficiency, transparency, predictability, procedural
justice, priority) and substantive principles (e.g.
equal treatment of creditors, optimal realisation of

the debtor’s assets, debtor protection, protection of
trust (for secured creditors or contractual partners),
social protection (for employees or tenants)).
TRI Leiden Research
It is interesting to note that in his analysis several
products of the TRI research group play a
prominent role, such as the EU Cross-Border
Insolvency Court to Court Cooperation Principles
and Communication Guidelines, the book of Bob
Wessels and Gert-Jan Boon on Cross-Border
Insolvency Law – Instruments and Commentary of
2015 and the remark regarding (insolvency)
protocols: ‘Plenty of material is available on the
matter’, with a reference to www.tri-leiden.eu.
TRI Leiden is proud to have its work recognised in
this principled-based evaluation of existing legal
frameworks.

Persons involved: Prof. Dr. Reinhard Bork
Reinhard Bork is also connected with TRI Leiden through his involvement in the
ELI Business Rescue Project as a national correspondent. For this project he has
prepared an extensive inventory and normative report on Germany, together
with Prof. Flöther. Reinhard has initially begun as a Professor of Law at the
University of Bonn, since 1990 he has been a Professor at the University of
Hamburg, where he holds the Chair in Civil Procedural Law.
Reinhard was twice elected as the Robert S. Campbell Visiting Fellow at Magdalen
College Oxford (2010-2011 and 2015-2016), and he has also served as a judge at
the Upper State Court (Court of Appeal) in Hamburg (1992-1998). He is an
experienced arbitrator in national and international cases since 1994.
Reinhard has a broad scope of interests with emphasis on international comparative research. He has
published extensively on Civil and Civil Procedural Law (including Arbitration), Insolvency Law, Commercial
Law and Media Law. He is the editor of several leading journals on civil, business and insolvency law. This
year he has published a book “Principles of Cross-Border Insolvency Law”.

Improvements in restructuring and insolvency systems across
Europe
The Conference of European Restructuring and Insolvency Law (CERIL)
is an independent non-profit, non-partisan, self-supporting
organisation of approximately 75 lawyers and other restructuring and
insolvency practitioners, law professors and (insolvency) judges
committed to the improvement of restructuring and insolvency laws
and practices in the European Union and in its Member States and
their operation.
CERIL’s primary purpose is to advise, at its own motion or at request, on technical and policy issues relating
to restructuring and insolvency laws, regulation and practice and any related laws, both to European Union
institutions as well as Member States and EU’s neighbouring countries. The Conference’s vision is to provide
a unique independent perspective to endorse significant long-term improvements in restructuring and
insolvency systems across Europe, including the European Union.
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CERIL is a voluntary organisation, based on the shared commitment by its conferees to collect and present
their best insights. To become a conferee is by invitation only and free of charge. Conferees are leading
scholars, judges and practitioners in the field. Many of them have been active as an expert on matters of
restructuring and insolvency to the European Commission or selected as reporter to the European Law
Institute’s project ‘Rescue of Business in Insolvency Law’. Conferees come from around 25 European countries
and are independent: they do not take a position which may be influenced by professional obligations and
relations or act on behalf of a certain interest group.
The Conference establishes a platform that allows for the exchange of ideas, in-depth discussions, often in
the context of joint studies and statements of advice on technical and policy matters. The Conference may
support legislative initiatives on a European Union or national level but also discuss fundamental principles
and concepts. Ten Working Parties have been set up to prepare future CERIL statements on such matters as
directors’ liability, acts detrimental to an insolvency estate, the role of shareholders in a restructuring,
improving professional and ethical rules applicable to insolvency practitioners, or consumer rights in case of
the insolvency of a retailer.
For information visit: www.ceril.eu

Several translations of the EU JudgeCo
Principles and Guidelines available
The EU Cross-Border Insolvency Court-to-Court Cooperation Principles
(‘EU JudgeCo Principles’) will be familiar for many of the readers of
the TRI newsletter. As of 26 June 2017, in the EU (with the recast of
the Insolvency Regulation) judicial cooperation and communication
will be a cornerstone in the efficient and effective administration of
insolvency cases.
The 26 EU JudgeCo Princples and 18 EU JudgeCo Guidelines
The EU JudgeCo Principles serve as a practical tool. They include for
example principles on their non-binding status and their objectives,
case management of courts and the equal treatment of creditors and
principles about the judicial decisions itself, on its reasoning and for
instance on providing a stay or moratorium.
The 26 EU JudgeCo Principles are accompanied by 18 EU Cross-Border
Insolvency Court-to-Court Communications Guidelines (‘EU JudgeCo
Guidelines’), a set of very practical guidelines to facilitate
communications in individual cross-border cases.
The EU JudgeCo Principles and Guidelines will strengthen efficient and effective communication between
courts in EU Member States in insolvency cases with cross-border effects. They have been produced by a
team of scholars of Leiden Law School and Nottingham Law School in a period of two years (2013-2014) in
collaboration with some fifty experts, including 25 judges representing just as many different countries. The
EU JudgeCo Principles and Guidelines were finalised in February 2015 and in September 2015 the book on the
subject was presented to Michael Shotter, then Head of the Civil Justice Policy Unit, DG Justice and
Consumers of the European Commission. See also: www.eujudgeco.eu.
Translations in several national languages
The JudgeCo Principles and Guidelines have been written in English but it is rewarding to see that they have
inspired others to distribute and/or translate them, in France and in Spain, and also in Hungarian (by Supreme
Court Judge Andrea Csőke) and in German (by Helmut Zipperer, see ZIP 13/2017). The EU JudgeCo Principles
and Guidelines will significantly contribute to the architecture of European insolvency law and an efficient
and trustworthy role of courts therein. Translations in domestic languages will certainly assist domestic
judges to fully understand their duties under the new Insolvency Regulation.
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Rescue of business in
insolvency law
The Project on the Rescue of Businesses in Insolvency
Law of the European Law Institute (ELI), led by
Professors Bob Wessels and Stephan Madaus, is
progressing quickly. They have been working on some
tangible results following — among other things —
extensive reports on national and international
frameworks for business rescue by (national) experts.
At the ELI General Assembly, in September 2017, they
will be presenting this for the ELI Membership and its participants. In the ELI newsletter of NovemberDecember 2016 Prof. Christiane Wendehort, vice-present of ELI, already kindly mentioned it is their
‘first generation’ ELI project, that is entering its closing phase. The project is, she notes: ‘I … dare say,
yielding stunning results: … the work of a network chaired by Bob Wessels and Stephan Madaus will
greatly help in providing a better legal environment for the rescue of businesses in distress.’ For more
information on the conference, click here.

Publications
(Selection of recent publications in the field of Turnaround Rescue and Insolvency)
Jan Adriaanse, Jean-Pierre van der Rest (Eds.) Turnaround Management and Bankruptcy. Routledge
Advances in Management and Business Studies New York: Routledge / Taylor Francis.
Bob Wessels, book review of: Peter Mankowski, Michael Müller, Jessica Schmidt, EuInsVO 2015.
Europäische Insolvenzverordnung 2015. Kommentar, München: Verlag C.H. Beck, 2016, in: 14
European Company Law Journal, no. 1, February 2017, pp. 43-45 ( http://www.kluwerlawonline.com/
abstract.php?area=Journals&id=EUCL2017006)
Bob Wessels, several contributions in: Gabriel Moss, Bob Wessels and Matthias Haentjens (eds.), EU
Banking and Insurance Insolvency, Oxford University Press, 2nd edition, 2017.
Bob Wessels, Insolvency registers, in: Global Restructuring Review March 2017, pp. 28/29.
ISSN 2397-7558

Leiden Law Blogs
 Wanted: judges with experience in international commercial insolvency practice! (Reinout

Vriesendorp) Read more…
 JIN Guidelines strengthen court-to-court cross-border cooperation in insolvency cases (Bob

Wessels) Read more…
 Bank Insolvency: China and Europe compared (Bob Wessels) Read more...
 The logic of harmonisation of insolvency law in the EU (Bob Wessels) Read more...
For more publications of TRI Leiden, see also: www.tri-leiden.eu/publications.

Visit us also at: www.tri-leiden.eu
TRI Leiden:
Steenschuur 25 | Room B3.24 | 2311 ES Leiden | The Netherlands
Phone: +31 71 527 7859 Mail: info@tri-leiden.eu | judgeco@law.leidenuniv.nl
businessrescue@europeanlawinstitute.eu | ioh@law.leidenuniv.nl
To subscribe and/or unsubscribe for the TRI Leiden Newsletter, mail to info@tri-leiden.eu
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